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Bank Not Liable Where Depositor Negligent in 
Examining the Signatures of Indorsers on 
Returned Checks 


As a general rule there is no duty of a depositor to scan the 
indorsements on depositor’s checks to ascertain if they are 
genuine because a depositor has no greater knowledge as to the 
bona fides of the indorsement than has the bank. There are ex- 
ceptions to this rule and particular circumstances may make it 
a question of fact as to whether the depositor was not guilty of 
negligence in failing to examine indorsements on his returned 
checks. 

In the instant case it is shown that all checks were made to 
employees of depositor for a time when they were not working 
and it was to these checks that the unfaithful employee forged 
their indorsements. The negligence of the depositor which pre- 
cludes a recovery is not because of its failure to examine the 
signature of indorsers of tle several payees of its checks to de- 
termine if they are genuine, but consisted in drawing checks in 
favor of employees who were not at work and not entitled to 
be paid anything. The employer knew, or should have known, 
that these payees had no right to these checks since they were 
not on the payroll; and when checks drawn in their favor were 
presented to the manager, for his signature he was guilty of 
negligence in signing and issuing them. The bank cannot be 
held liable upon these forged checks when it conclusively ap- 
pears that the drawer took no steps whatever to ascertain if 
these payees were entitled to be paid the amount of money 
which they represented. If the depositor’s trusted employee 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §561. 
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perpetrated a fraud upon the bank by forging the indorsements 
of payees, and in many instances cashed them herself, the 
wrong must fall where it belongs, that is upon her employer 
who was negligent in not discovering her method of stealing. 

The loss therefore was due to the negligence of the deposi- 
tor, and bank was not liable to depositor for cashing the checks, 
nor was bank liable to depositor’s surety, which had reimbursed 
the depositor for losses resulting from such forgeries. This was 
decided by the Supreme Court of Tennessee, 223 S. W. Rep. 
(2d) 519 in the case of United States Guarantee Co. v. Hamil- 
ton National Bank. The following is the opinion of the court: 


Both parties have filed petition for certiorari and have raised ques- 
tions that are of importance to both banks and depositors. Because 
of the importance of these questions, we have heretofore granted both 
petitions for,certiorari. The determinative questions are: (1) Is a 
paid surety, who discharges its obligations to its obligee, precluded 
from the right of action which the obligee had against a third party 
(for the wrongful acts of the third party) when the surety pays the 
loss of the obligee and takes an assignment therefor? (2) To what ex- 
tent must a depositor in a bank examine his cancelled checks to dis- 
cover a forgery by an endorser? (3) Is the testimony of a forger, that 
she forged endorsements to checks and received the money thereon, ad- 
missible in a suit of the assignor of a depositor against a bank who 
paid said checks which were forged? 

This is a suit by United States Guarantee Company (hereinafter 
referred to as “Surety”) against Hamilton National Bank (hereinafter 
referred to as “Bank” ) seeking a recovery of $2,339.12, representing 
the aggregate amount allegedly paid by Bank upon forged endorse- 
ments of payees checks issued by S. Lieborvitz & Sons, Inc. (herein- 
after referred to as “Depositor’’). 

Depositor was insured by Surety against loss sustained through 
forgery and other dishonest acts of its employees. During the period 
between May 9, 1941 and January 29, 1943, a payroll clerk of De- 
positor forged endorsements to some one hundred and thirty checks 
aggregating the amount sued for. Depositor was a depositor in Bank. 
The checks above referred to were cashed by Bank and charged to 
Depositor’s account. Many of these checks were cashed at various 
places but eventually found their way to Bank where they were honored 
and charged to Depositor’s account. When this dishonesty was dis- 
covered, Bank and Surety were notified. Surety paid Depositor the 
full amount of the loss and took an assignment of Depositor’s claim 
against Bank. 
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Bank denied liability, and this suit resulted. Bank says it is not 
liable because of the negligence of Depositor and that Surety acquired 
no right of action against it either under the written assignment or 
under the principle of subrogation in equity. The Chancellor and the 
Court of Appeals upheld these defenses. 

The Court of Appeals summarizes the findings of fact and conclu- 
sions of the chancellor in the following language, to wit: 

‘The Chancellor, in his opinion, found and held, in substance, that 
complainant’s assignor employed many hundred of employees ; that its 
manager, a Mr. Mauger, signed all of the payroll checks for the em- 
ployees; that the payroll clerk, Mrs. Grissom, wrote out practically 
all of the payroll checks from week to week in her own handwriting and 
presented them to Mauger for his signature; that, through a period of 
some years and on divers occasions, Mrs. Grissom would have some of 
the employees endorse their checks and then she would take them to the 
defendant bank and cash them, delivering the money to the employees ; 
that on other occasions she cashed checks at other financial institu- 
tions; that over a period of from two to three years she had forged 
names of certain employees as endorsers on the pay checks involved in 
the present litigation aggregating about $2,339.12, signed her, own 
name as final endorser, and cashed the same retaining the proceeds. 
Over the objection of the defendant bank, the court held that the testi- 
mony of Mrs. Grissom as to her conduct in committing these offenses, 
was admissible. The court further found and held that a greater por- 
tion of the forgeries occurred before the taking out of the bond, signed 
by the complainant, although some of them occurred during the effec- 
tive term of the bond; and that the complainant’s representatives in- 
vestigated and paid the loss incurred by the S. Liebovitz & Sons, Inc., 
taking an assignment from the latter against the defendant. Following 
a recitation of the theories of the defense, the court further found that 
although the payees in the subject checks were regular employees of 
Liebovitz & Sons, Inc., they were absent from work for the particular 
period for which the checks were written and were therefore not en- 
titled to the proceeds thereof and sustained no loss; that the defendant 
bank balanced the Liebovitz account and returned the paid and can- 
celled checks to the makers each week; that the proof failed to show 
that Liebovitz or anyone in itsemploy scanned or examined the checks 
or bank statements to detect errors; that finally, upon discovery of the 
forgeries, after all had occurred, Mr. Mauger informed the defendant 
bank about it. The court held that it was the duty of the depositor to 
examine his cancelled checks and statements for any errors or irregu- 
larities and to promptly notify the bank for any corrections; that a 
greater duty in this respect is imposed on a depositor whose employee 
has committed the offense; that the depositor had within his power to 
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discover such irregularities, which opportunity was not afforded to the 
bank; that, although banks cash checks of depositors with forged en- 
dorsements at their peril, it is only where the depositor has been guilty 
of no negligence. The court held that the S. Liebovitz & Sons, Inc., 
complainant’s assignor, was guilty of negligence in failing to make 
examination of the cancelled checks and bank statements, and it further 
held that, under the weight of authority, the right of subrogation did 
not extend to (against) an innocent third party, and that the com- 
plainant, by its assignment, acquired no right of action against the 
bank in the present case, either under said written assignment or under 
the principle of subrogation in equity. The complainant’s bill was dis- 
missed at its costs.” 

With these findings and conclusions the Court of Appeals concurred 
and agreed except as to the finding “that Mrs. Grissom had cashed 
checks with the authority of the payees, returning them the proceeds.” 


Ordinarily “if a drawee bank pays a check to which the payee’s 
name is forged as indorser, the payment is deemed to be made out of its 
own funds, not the depositor’s, provided the latter had not been guilty 
of negligence or fault that misled the bank.” Figuers v. Fly, 187 Tenn. 
358, 373, 193 S. W. 117. In this regard see also Code Section 7347 
which, so far as here concerned, is a restatement of the common law. 
By this statute a forged signature “is wholly inoperative” unless the 
person aggrieved is estopped from challenging the forgery. Bank 
should be held to the performance of this absolute legal duty and by 
doing so no injustice is done. This duty of the bank and the peril it 
assumes when it pays out the checks of its depositor is not an absolute 
duty but is governed by the particular facts involved. In other words 
where the facts show that the loss is due to the negligence of the deposi- 
tor and not to the failure of the bank to perform its legal duty then 
the bank is not liable. Otherwise it is and the burden falls on the bank 
to show that the loss was due to the negligence of the depositor rather 
than to its failure to exercise its legal duty. Obviously a fact: question 
is thus presented. 


As a general rule there is no duty of a depositor to “scan the in- 
dorsements to ascertain if they are genuine” (citing authorities) be- 
cause “a depositor has no greater knowledge as to the bona fides of 
the indorsement than has the bank. (Citing authorities.) There are 
exceptions to this rule and particular circumstances may make it a 
question of fact as to whether the depositor was not guilty of negli- 
gence in failing to examine indorsements on his returned checks.” 
(Citing authorities.) Darling Stores, Inc., v. Fidelity-Bankers Trust 
Co., 178 Tenn. 165, 171, 156 S. W. 2d 419,422. 

In the instant case it is shown that all checks were made to em- 
ployees of Depositor for a time when they were not working and it was 
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to these checks that the unfaithful employee forged their endorsements. 
The negligence of the Depositor which precludes a recovery is not be- 
cause of its failure to examine the signature of endorsers of the several 
payées of its checks to determine if they are genuine, but consisted in 
drawing checks in favor of employees who were not at work and not 
entitled to be paid anything. The employer knew, or should have known, 
that these payees had no right to these checks since they were not on 
the payroll; and when checks drawn in their favor were presented to 
Mr. Mauger, the manager, for his signature he was guilty of negligence 
in signing and issuing them. The Bank cannot be held liable upon these 
forged checks when it conclusively appears that the drawer took no 
steps whatever to ascertain if these payees were entitled to be paid the 
amount of money which they represented. If the Depositor’s trusted 
employee, Mrs. Grissom, perpetrated a fraud upon the Bank by forg- 
ing the endorsements of payees, and in many instances cashed them 
herself, the wrong must fall where it belongs, that is upon her employer 
who was negligent in not discovering her method of stealing. 

Because of the importance of the questions involved we have given 
these questions an unusual amount of thought and independent investi- 
gation aside from the excellent briefs filed by both parties. We have 
found that certain of these questions are fact questions in the last an- 
alysis. Upon these fact questions we have determined that the loss was 
due to the negligence of Depositor. It, therefore, results that we must 
affirm the judgment below for the reasons above set forth that the loss 
was due to the negligence of the Depositor. 

Having reached the conclusion above as to question (2) posed in 
the outset we must pretermit answering questions (1) and (3) because 
any answer to these questions would be mere dicta. 


Right of State to Escheat Deposits Abandoned 
in National Banks 


The Constitution of the United States does not prohibit a 
State from escheating deposits in a national bank located and 
actively doing business therein, abandoned by their owners or 
belonging to missing persons. The State, after a reasonable 
lapse of time may lawfully administer such assets, holding them 
for the benefit of the disappeared claimant or the missing 
owner for a period and providing for eventual escheat. The 
mere putting of the State itself, or its duly named officer, in 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §465. 
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the shoes of the claimant to take what the bank would other- 
wise be obliged to disburse to the claimant himself does not 
burden, obstruct or frustrate a going bank in discharging its 
federal functions. No interference with a bank’s federal func- 
tion is held to result from a mere requirement that it make a 
report to the State of unclaimed property. This was decided 
by the United States Supreme Court in the case of Roth, At- 
torney General of Michigan v. Delano, Comptroller of Cur- 
rency of the United States, 70 Sup. Ct. Rep. 22. The opinion 
of the court is as follows: 


Messrs. Julius H. Amberg, Grand Rapids, Mich., Archie C. Fraser, 
Detroit, Mich., for appellant. 

Mr. Stanley M. Silverberg, Washington, D. C., for appellee. 

Mr. Justice JACKSON delivered the opinion of the Court. 


The First National Bank—Detroit, closed its doors in 1933 and, 
in its liquidation, dividends on proved claims, small in average but 
large in the aggregate, have remained for some years in the hands of 
the federal liquidators, unclaimed by their owners. Since this national 
banking institution was located in the State of Michigan, Attorneys 
General of that State have made persistent efforts at different stages 
of the liquidation to establish a right in the State to escheat the un- 
claimed dividends. Latest of these was this action, brought by the 
Attorney General against the Comptroller of the Currency of the 
United States* and the Receiver of the First National Bank—Detroit, 
for a declaratory judgment that the Michigan discovery and escheat 
statute (Michigan Compiled Laws, 1929, Mason’s 1940 Supp. Chap. 
263), as amended by the statute known as Act 170, Public Acts of 
Michigan for 1941, applies to unclaimed dividends on claims duly 
proved in the liquidation. The Court of Appeals held the state statute 
ineffective as “an unlawful interference with the liquidation of a na- 
tional bank upon the same principles and authority fully discussed in 
our previous opinions.” It affirmed the District Court in dismissing 
the action “on the merits”, adopting the “settled doctrine” of its own 
prior adjudications. 170 F. 2d 966, 967. However, recourse to these 
opinions creates some doubt as to whether the Court of Appeals has 
held the Michigan statute to be invalid for conflict with the Constitu- 
tion and laws of the United States or inapplicable by intendment of 
the Michigan Legislature. A review of these cited cases will expose 
the cause of our uncertainty. 





“The trial court dismissed as to the Comptroller on the ground it had no jurisdiction 
over him and the Court of Appeals did not pass on the contention that he is a necessary 
party. 6 Cir., 170 F. 2d 966, 967. 


‘ 
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In Starr v. O’Connor, 6 Cir., 1941, 118 F. 2d 548, the then Circuit 
Court of Appeals reviewed the statutes of Michigan then in force, 
which did not include Act 170, here involved, and held them applicable 
to the First National liquidation but unconstitutional under our deci- 
sion in First National Bank of San Jose v. California, 262 W. S. 366, 
43 S. Ct. 602, 67 L. Ed. 1030. 

In Rushton v. Schram, 6 Cir., 1944, 143 F. 2d 554, the court con- 
sidered whether the amendment affected by Act 170 was applicable to 
the First National receivership at that stage of the liquidation. The 
court said that it must determine at the threshold whether this Act 
should be construed as retroactive in effect; that is, whether it applied 
to a liquidation commenced before its passage. This, of course, was a 
state law question and it was decided by reference to state decisions. 
The court construed the Act, in the light of Michigan decisional law, 
not to apply retroactively. It is true that the court there reviewed 
federal decisions to show that it would raise a serious question of con- 
stitutionality if the Act were construed otherwise. But Anderson Na- 
tional Bank v. Luckett, 321 U. S. 233, 64 S. Ct. 599, 88 L. Ed. 692, 
151 A. L. R. 824, had intervened and in reference to it the Court of 
Appeals said, “In the light of that fresh authority, we do not say that 
if invoked for prospective application, and in a manner consistent with 
the federal statutes, the Michigan statute would conflict with the na- 
tional banking laws and constitute an unlawful interference with the 
liquidation of a national bank. Discussion of that problem is deemed 
inappropriate in view of our conclusion that the Act under considera- 
tion carries no retroactive effect in the present situation.” 143 F. 2d 
at page 559. 

In Starr v. Schram, 6 Cir., 1944, 143 F. 2d 561, the Court of Ap- 
peals on the same day passed on the receiver’s request for a declaration 
that the escheat laws were at no time validly applicable to the receiver- 
ship and that he was entitled to recover back certain dormant deposit 
balances and the dividends thereon which already had been paid over 
to the State pursuant to the Act. The District Court has held that 
the state statute was invalid as an “unlawful interference” with the 
federal liquidation. This holding the Court of Appeals affirmed but, 
on considerations of state immunity from suit, it refused to allow 
recovery of what had been paid over. 


Now comes Black v. Delano—the present case, Roth being substi- 
tuted for Black—6 Cir., 1948, 170 F. 2d 966, which the Court of Ap- 
peals rests on the “settled doctrine” of these cases. 

Anderson National Bank v. Luckett, supra, in substance, held that 
the Constitution of the United States does not prohibit a State from 
escheating deposits in a national bank located and actively doing busi- 
ness therein, abandoned by their owners or belonging to missing per- 
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sons. The State, after a reasonable lapse of time may lawfully adminis- 
ter such assets, holding them for the benefit of the disappeared claim- 
ant or the missing owner for a period and providing for eventual 
escheat. This it may do through appointment of a personal repre- 
sentative, or a public administrator, or by utilizing its own public of- 
ficials. We held that mere putting of the State itself, or its duly named 
officer, in the shoes of the claimant to take what the bank would other- 
wise be obliged to disburse to the claimant himself does not burden, ob- 
struct or frustrate a going bank in discharging its federal functions. 
We also held no interference with a bank’s federal function to result 
from a mere requirement that it make a report to the State of un- 
claimed property, any more than from a requirement that it report to 
the State tangible property therein for the purposes of taxation, and 
nothing in our decisions suggests that such a disclosure would be an in- 
terference with the liquidation function. It would not seem too much 
to ask that a federal officer, possessed of property claimed by the State 
to be subject to its taxing or escheat power, make reasonable disclosure 
thereof to such authority as the State designates. It is but a decent 
comity between governments. 

Of course, these basic and general rights of the State, including the 
enforcement of its claims, might be asserted at a time, in a manner or 
through such means as to interfere with the federal function of orderly 
liquidation or to conflict with federal law; but absent such interference 
with a federal statute, the basic assumption of the State here that noth- 
ing in the Constitution prevents it from escheating the specific claims 
here involved is made clear in our recent decisions. Anderson National 
Bank v. Luckett, supra. See also Connecticut Mutual Life Insurance 
Co. v. Moore, 333 U. S. 451, 68 S. Ct. 682, 92 L. Ed. 863. 


Reiteration of these general principles does not, of course, deter- 
mine whether any peculiarity in the operation of Act 170 would go be- 
yond the right of the State and constitute an unreasonable burden on 
federal functions of the receiver. But this question is not appropriate 
for decision here. If the judgment below rests, as well it may, upon 
earlier decisional law of the Circuit which held that this Act was not 
intended to apply to receiverships beginning before its enactment, we 
would hardly review such construction of the State Act. And there is 
a further reason why we should not now decide the principal question. 
Michigan has repealed Act. No. 170 by Act 329, Public Laws of Michi- 
gan for 1947, reserving, however, from the effect of the repeal any 
“pending suit or proceeding.” A possible consequence is that no new 
suit or proceeding could be maintained to enforce the repealed Act. 
Thus, to now decide this suit for a declaratory judgment might be to 
render an advisory opinion on the constitutionality of a repealed State 
Act. And, of course, a State cannot by reservation, any more than by 
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affirmation, confer upon us the power or impose upon us the duty to 
render an advisory opinion. 

In view of these considerations, we vacate and remand to the Court 
of Appeals for such action as it may consider appropriate in the light 
of the foregoing opinion. Judgment vacated. 

Mr. Justice DOUGLAS took no part in the consideration or de- 
cision of this case. 


Endorsement by Person Other than Payee Designated 


The payee of a check is the identical person to whom the 
check is made payable and who is intended by the drawer to be 
the payee. Payment to a person rightfully bearing the name 
of the payee of a check, but not the person intended by the 
drawer to be the payee to whom the check was delivered, is in- 
effective to charge the drawer with liability on such check. 
When payment is made by one to a person other than the ac- 
tual person intended by the drawer to be the payee of a check 
the burden is upon the payer to prove that such person repre- 
senting herself to be the payee and so paid had authority from 
the actual payee to endorse such payee’s name to pass title to 
such check. 

The fact that a person accompanies the actual payee when 
a check is delivered to such payee named as such in the check, 
and that such person so accompanying the payee requests that 
the check be made payable to the named payee, and that the 
same companion also accompanies a person other than such 
actual payee to whom the payer makes payment of the check, 
is insufficient evidence to show authority in the recipient of 
such payment, representing herself to be the payee named in 
the check, to pass title in such check to the payer, by endorse- 
ment of the actual payee’s name. In order to charge such 
drawer of a check with responsibility under “the one of two 
innocent persons rule” the act of the drawer must in some way 
contribute to cause the payer to pay to a person other than the 
actual payee of such check or a person not duly authorized by 
the actual payee to receive payment. 


NOTE—For similar decisions see B. L. J. Digest ( Fifth Edition) §559. 
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In this case plaintiff, a corporation engaged in the business 
of owning and operating an elaborate jewelry store in Cincin- 
nati, accepted a check drawn by the defendant in payment of a 
$80 purchase and gave the person presenting and endorsing 
the check $119.25, the difference between the amount of the 
purchase, plus tax, and $150, the face value of the check. When 
the check was presented through channels to the drawer’s bank 
for credit it was found that payment had been stopped by the 
drawer. Plajntiff now brings his action against the drawer of 
the check to recover the sum of $150. 


It is admitted by all concerned that the person so endorsing 
the check and tendering it as “Sarah McMillan” was not the 
person to whom the check was given by the drawer, as “Sarah 
McMillan.” Nor was such endorser present when the check 
was given to “Sarah McMillan.” The payee of the check re- 
ceiving the check from the drawer defendant, understood by 
the drawer to be “Sarah McMillan” in no way resembled the 
endorser of the check from whom the plaintiff’s employee re- 
ceived the check. This endorser identified herself to the sales- 
lady by presenting a “billfold,” containing a photograph, a 
driver’s license, containing the signature “Sarah McMillan,” 
and “other documents.” The “billfold” and its contents were 
taken to the manager of the store, who authorized acceptance 
of the check after examination of its contents, and glancing at 
the endorser.. No other attempt was made by the plaintiff’s 
employees to ascertain whether the person, to whom was given 
the merchandise and the balance of the amount of the check, 
was the actual payee intended by the drawer. It was held that 
drawer was not estopped under “two innocent persons rule” 
from setting up forged endorsement. The evidence did not 
show authority in the recipient of payment representing her- 
self to be payee, to pass title in such check to the payer by en- 
dorsement of the actual payee’s name. J. C. Hockett Co. v. 
Simmonds, Court of Appeals of Ohio, 87 N. E. Rep. (2d) 
739. The opinion of the court is as follows: 


This is an appeal on questions of law from a judgment of the Court 
of Common Pleas of Hamilton county, affirming a judgment of the 
Municipal Court of Cincinnati, in favor of the plaintiff. 
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The plaintiff, a corporation engaged in the business of owning and 
operating an elaborate jewelry store in the heart of the business dis- 
trict of the city of Cincinnati, accepted a check drawn by the defendant 
in payment of a $30.00 purchase and gave the person presenting and 
endorsing the check $119.25, the difference between the amount of the 
purchase, plus tax, and $150, the face value of the check. When the 
check was presented through channels to the drawer’s bank for credit 
it was found that payment had been stopped by the drawer. The plain- 
tiff now brings his action against the drawer of the check to recover the 
sum of $150, plus interest and costs. 

The answer was essentially a general denial. 

It appears from the evidence that the defendant was induced to 
give the check in question to a person who represented herself to be 
“Sarah McMillan,” who was accompanied by another woman. Shortly 
after such person with her companion had left with the check it was 
discovered that the consideration for the check did not exist and that 
the representations made by the women inducing the defendant drawer 
to part with the check were wholly false and fraudulent. The check 
was given to the woman representing herself to be “Sarah McMillan” 
at the request of her companion, late Friday afternoon after banking 
hours. Payment was stopped on the check by the defendant drawer 
at the opening of the drawee bank on Saturday morning, the next day 
following. That same Saturday afternoon, after the close of banking 
hours, two women entered the store of the plaintiff and made a pur- 
chase of a pen priced at $30. One of the women represented to the 
saleslady that she was “Sarah McMillan” and tendered the defendant’s 
check for $150 to the saleslady in payment of her purchase, endorsing 
the check in the latter’s presence, “Sarah McMillan, William H. Taft 
Road.” 

It is admitted by all concerned that the person so endorsing the 
check and tendering it as “Sarah McMillan” was not the person to 
whom the check was given by the drawer, as “Sarah McMillan.” Nor 
was such endorser present when the check was given to “Sarah Mc- 
Millan.” The payee of the check receiving the check from the drawer 
defendant, understood by the drawer to be “Sarah McMillan” in no 
way resembled the endorser of the check from whom the plaintiffs em- 
ployee received the check. This endorser identified herself to the sales- 
lady by presenting a “billfold,” containing a photograph, a driver’s 
license, containing the signature “Sarah McMillan,” and “other docu- 
ments.” The “billfold” and its contents were taken to the manager of 
the store, who authorized acceptance of the check after examination of 
its contents, and glancing at the endorser. No other attempt was made 
by the plaintiff’s employees to ascertain whether the person, to whom 
was given the merchandise and the balance of the amount of the check, 
was the actual payee intended by the drawer. 
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The trial court found as a fact that the companion of the payee 
at the time the check was delivered by the drawer was the companion 
of the person who represented herself to be “Sarah McMillan” to the 
plaintiff’s employees, and who endorsed the check, but that the re- 
cipient of the check from the drawer was not present in plaintiff’s store 
at the time plaintiff made payment thereon. In other words, the com- 
panion of the real payee was also the companion of the endorser of the 
check who received the value of the check in merchandise and cash from 
plaintiff’s employees. 

There was other evidence introduced indicating that this “com- 
panion” was present at other times and places when other checks given 
by the drawer defendant to the payee “Sarah McMillan,” coincident 
with delivery of the $150 check herein involved, were cashed by store- 
keepers, but that these women impersonating the payee were different 
in each case. 

If the plaintiff had paid value upon the endorsement of the actual 
payee of the check, it would have been protected as a holder in due 
course. 10 Corpus Juris Secundum, Bills and Notes, § 494 b, page 
1089; 8 American Jurisprudence, 314, Bills and Notes, Section 602. 

See Continental-American Bank & Trust Co. v. United States, 5 
Cir., 161 F. 2d 935; Schweitzer v. Bank of America, 42 Cal. App. 2d 
536, 109 P. 2d 441. 

The fact remains that the plaintiff did not pay to the actual in- 
tended payee of the check, who may have been an impostor. Nothing 
that the drawer did can be construed as an act misleading the plaintiff 
into paying to a person other than the real payee. 

It is almost inconceivable that astute persons engaged in business, 
daily dealing with the public, conscious of the prevalence of persons 
who prey upon the credulity of citizens, could pay a woman entirely 
unknown, the proceeds of a check, presented after banking hours when 
it was impossible to check the validity of the instrument presented, and 
with but a cursory examination of papers, easily forged, which might 
or might not identify such person. ‘The presence of signs in many es- 
tablishments upon which is stated “No checks cashed here” indicates 
that not all persons engaged in business are so credulous. 

The law requiring payment to the actual person whom the drawer 
intends and designates in a check as payee is well established. Beattie 
v. National Bank of Illinois, 174 Ill. 571, 51 N.E. 602, 43 L. R. A. 
654, 66 Am. St. Rep. 318. Iu this case it is stated, 174 Ill. at pages 
575, 576, 51 N. E. at page 603: “Nothing is better settled than that a 
forged indorsement does not pass title to commercial paper negotiable 
only by indorsement, and does not justify the payment of such paper. 
Here, whether the indorsement of the payee’s name was technically a 
forgery, or was merely a spurious and false indorsement, in either case 
it was inoperative to change the title to the instrument. Graves v. 
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American Exch. Bank, 17 N. Y. 205. In Graves v. American Exch. 
Bank supra [17 N. Y. 205], it was held that the drawee of a bill 
of exchange is bound to ascertain that the person to whom he 
makes payment is the genuine payee, or is authorized by him to 
receive it; that it is no defense against such a payee that the drawee, 
in the regular course of business, with nothing to excite suspicion, paid 
the bill to a holder in good faith and for value, under an indorsement of 
a person bearing the same name as the payee. There it was said by 
the court: ‘The defendants, on whom, the draft was drawn, paid it upon 
the indorsement of another Charles F. Graves, residing at or near La 
Salle, who wrongfully took it from the postoffice at Mendota. Such 
a payment, although made in good faith, did not divest or impair the 
title of the true owner, who had not seen or indorsed the paper.’ In 
Mead v. Young, 4 T. R., 28, the action was brought by the indorser of 
a bill of exchange against the acceptor, the bill having been drawn by 
one Christian on the defendant in London, payable to Henry Davis or 
order; and having been put into the foreign mail, inclosed in a letter 
from Christian, it got into the hands of another Henry Davis than the 
one in whose favor it was drawn. The defendant accepted the bill, and 
it was discounted by the plaintiff. It was held that it was competent for 
the defendant to prove that the person who indorsed to the plaintiff 
was not the real payee, though he was of the same name, and though 
there was no addition to the name of the payee on the bill; and it was 
also held that if a bill of exchange payable to A. or order got into the 
hands of another person of the same name with the payee, and such 
person, knowing that he was not the real person in whose favor it was 
drawn, indorsed it, he was guilty of a forgery. In that case Ashhurst, 
J., said: ‘In order to derive a legal title to a bill of exchange, it is neces- 
sary to prove the handwriting of the payee; and therefore, though the 
bill may come by mistake into the hands of another person, though of 
the same name with the payee, yet his indorsement will not confer a 
title.’ In the same case Bullard, J., said: ‘I am of opinion that it is 
incumbent on the palintiff who sues on a bill of exchange to prove the 
indorsement of the person to whom it is really payable. . . . Now, here 
it is clear that the indorsement was not made by the same H. Davis to 
whom the bill was made payable, and no indorsement by any other per- 
son will give any title whatever.’ ” 

In Cohen v. Lincoln Savings Bank of Brooklyn, 275 N. Y. 399, at 
pages 405, 406, 10 N. E. 2d 457, at page 460, 112 A. L. R. 1424, it 
is stated: 

“The rule that the payee of the check is the particular person who 
was intended by the drawer to be the payee can hardly be questioned. 
The name by which he is designated is merely the tag by which the in- 
tended person may be identified. A person, though bearing that name, 
if not the person intended, has no title to the check and cannot indorse 








14 THE BANKING LAW JOURNAL 


or transfer title to it. (Graves v. American Exchange Bank, 17 N. Y. 
205.) When an instrument is made ‘payable to the order of a fictitious 
or non-existing person, and such fact was known to the person making 
it so payable,’ the instrument is payable to bearer. Negotiable Instru- 
ments Law, § 28, subd. 3. Even before the Negotiable Instruments Law 
was adopted, a bill payable to a fictitious payee was payable to bearer 
without being indorsed by the maker or the person to whom it was de- 
livered. Plets v. Johnson, 3 Hill, N. Y., 112; Central Bank of Brook- 
lyn v. Lang, 1 Bosw., N. Y., 202; Irving Nat. Bank v. Alley, 79 N. Y. 
536. When the instrument is payable to the order of a fictitious or 
nonexistent person, and the person making it so payable has been in- 
duced to believe that he is describing an existing person as payee, no 
other person can acquire any right or title to the instrument. United 
Cigar Stores Co. v. American Raw Silk Co., 184 App. Div. 217, 171 
N. Y. S. 480, affirmed 229 N. Y. 532, 129 N. E. 903; Shipman v. Bank 
of State of New York, 126 N. Y. 318, 27 N. E. 371, 12 L. R. A. 791, 
22 Am. St. Rep. 821. 

“Every valid instrument which is not payable to bearer must be 
payable to a determinate payee and, where it appears that the maker 
intended a particular person to be the payee, the payee so intended, 
even though designated by a wrong name and even though he induced 
the maker to deal with him through fraudulent misrepresentation as to 
his responsibility, character, or name, is the real payee and can by in- 
dorsement transfer title to the instrument. ‘Although one may be de- 
ceived as to the name of the man with whom he is dealing, if he dealt 
with and intended to deal with the visible person before him the check 
may properly be indorsed by the impostor.’ Halsey v. Bank of New 
York & Trust Co., supra, 270 N. Y. 134, at page 139, 200 N. E. 
671, 673.” 

We are concerned here with a payer of a check asserting that it 
is a holder in due course, but upon an admittedly forged endorsement. 

The endorser of the check was not the actual payee of the check 
intended by the drawer to be such payee. In such case, where a person 
other than the actual payee of a check endorses the same, even though 
bearing rightfully the name of the payee, the endorsement is ineffective 
to pass title to a payer and constitute him a holder in due course. 

In 8 American Jurisprudence, 319, “Bills and Notes,” Section 605, 
it is stated: “Thus, where a bill is payable to the order of a person, 
and another person of the name of the payee obtains possession of it 
and indorses it to a party who takes it in good faith and for value, 
such party acquires no title to the bill. If the indorsement so made by 
a person who is not the real payee, but has the same name as the real 
payee, is made by such person with full knowledge that he is not the 
real payee, and with intent to perpetrate a fraud, his indorsement can- 
not be regarded otherwise than as a forgery.” 
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In Home Indemnity Co. v. State Bank of Fort Dodge, 233: Iowa 
103, at page 157, 8 N. W. 2d 757, 787, it is stated: 

“As noted in American Sash & Door Co. v. Commerce Trust Co., 
supra, 332 Mo. 98, 121, 56 S. W. 2d 1034, 1044, checks put in circu- 
lation often pass through many hands, and the drawer is not expected 
to verify the indorsements. ‘On the other hand, the bank, by the simple 
expedient of requiring the last indorser to be identified and (be) re- 
sponsible, can protect itself.’ The bank may require that the holder 
furnish it security or guaranties to protect it from any loss. As held 
in Hays v. Lowndes Sav. Bank & Trust Co., 118 W. Va. 360, 366, 190 
S. E. 543, 545 [quoting from Citizens’ Nat. Bank v. Reynolds, 72 Ind. 
App. 611, 615, 126 N. E. 234, 236] : 

‘For its own protection the bank may go further. It may refuse 
payment until the stranger brings in a person whom the bank knows 
to be financially responsible and who is willing to become an indorser.’ 

“Section 9483 of the 1939 Code [I. C. A. § 541.23] is simply a 
statutory embodiment of a rule of the ‘law merchant’ evidenced by 
judicial decisions from the early English courts down through the 
years. In Tatlock v. Harris, 3 T. R. [174] on page 181, Lord 
Kenyon said: 

“ ‘There is no doubt, but that the indorsee of a bill of exchange 
[payable to order], must in deriving his title, prove the hand-writing 
of the first indorser” 

“A forged indorsement nullifies the instrument as to all parties 
against whom the forgery is committed. The doctrine of bona fides 
does not apply to such a holder. He acquires no interest in it, although 
he may be ignorant of the forgery. The moment such a draft or check 
is paid by the drawee the holder becomes liable as for money had and 
received. As a corollary to this rule the holder of a check payable to 
order must trace his title through genuine indorsements including that 
of the payee. See 8 Am. Jur. (Bills & Notes) section 604, page 318, 
section 605, pages 318, 319; Citizens’ Nat. Bank v. City Nat. Bank, 
[supra], 111 Iowa 211, 216, 82 N. W. 464; 67 A. L. R., 1585 et seq.” 

In 10 Corpus Juris Secundum, Bills and Notes, § 494, page 1087, 
it is stated: “One acting on an indorsement must ascertain its genuine- 
ness at its own risk; and, where indorsement is essential to recovery, 
there can be no recovery if it was forged. So forgery of the payee’s 
name is a defense in a holder’s action against the payee, maker, or 
drawer; and a payee whose name has been forged may in proper cir- 
cumstances recover from the drawer, drawee, or indorsee.” 

It is true the drawer through negligence may mislead the payer and 
in such case the drawer is liable to the payer, even though the endorse- 
ment may be a forgery by a person bearing the same name as the payee. 

See Weisberger Co. v. Barberton Savings Bank Co., 84 Ohio St. 
21, 95 N. E. 379, 34 L. R. A., N. S., 1100. This case is cited in 10 
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Corpus Juris Secundum, Bills and Notes, § 494 page 1090, supra. 

In no way did the drawer in the instant case lead the payer to be- 
lieve that the endorser who forged the payee’s name had any right to 
so endorse the check or attempt to pass title thereto. 

The Common Pleas Court sustained its conclusion affirming the 
judgment of the Municipal Court in favor of plaintiff upon the basis 
of conspiracy, and authority in the endorser to sign for the real payee, 
and the “one of two innocent persons” rule. It must be remembered 
that as far as the actual payee is concerned, the evidence is silent as to 
what became of her. It requires the employment of conjecture to ac- 
count for the presence of the check in the hands of the endorser ac- 
cepted by plaintiff. It is true the “companion” was present, but how, 
or by what means she secured the check from the actual payee may be 
only surmised. There is no evidence of either conspiracy or authority. 
Were the loss to be thrown upon the defendant drawer, it would seem 
that the gross negligence of the plaintiff in paying such an amount as 
is herein involved to two strange women on the slightest identification, 
after banking hours on Saturday afternoon, to a person not the actual 
payee, would do violence to all the rules applicable to negotiable in- 
struments. Certainly, the use of customary care in requiring introduc- 
tion and identification of the endorser by a mutual acquaintance, as 
before noted, would have, to some degree at least, indicated care tend- 
ing to secure the plaintiff from loss. The absence of the actual payee 
from this drama is a matter of speculation. 

The record in this case fails to show any ground for relief in the 
plaintiff under the provisions of Section 8128 of the Ohio Code of Ne- 
gotiable Instruments. This section provides: “When a signature is 
forged or made without authority of the person whose signature it pur- 
ports to be, it is wholly inoperative. No right to retain the instru- 
ment, give a discharge therefor, or to enforce its payment against any 
party thereto, can be acquired through or under such signature, unless 
the party against whom it is sought to enforce such right is precluded 
' from setting up the forgery or want of authority.” 

The “one of two innocent persons” rule has no application to these 
facts. This rule is based upon estoppel. The drawer did nothing to 
induce the payer to accept a forged endorsement, as has been said here- 
inbefore. That action was predicated entirely upon the credulity of 
the plaintiff payer, who failed to use the necessary precaution avail- 
able to it. 

An examination of the record shows no evidence upon which the 
plaintiff was entitled to recover, and the judgment of the trial court 
should have been rendered for the defendant in response to the motion 
of the defendant made at the conclusion of all the evidence. 

Judgment may be here rendered for the defendant. 

Judgment reversed. 
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BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Stop Payment Order Containing Contractual 
Limitation of Bank’s Liability 





In re Rouso’s Will, Surrogate’s Court, 91 N. Y. Supp. (2d) 553 





Where stop-payment notice signed by the drawer contained con- 
tractual limitation of the bank’s liability in the event of inadvertent 
_payment of the check, it was held that the bank was not liable to the 
drawer because of the inadvertent payment of the check to payee. 
Mere loss of customer’s good will without legal liability to the cus- 
tomer and without a showing of loss by reason of the payment does 
not constitute legal damages. 


Whitbeck & Holloran, Rochester (Walter J. Holloran, Rochester, of 
counsel) for Genesee Valley Trust Co., petitioner. 

Dennis J. Livadas, Rochester (Charles S. Wilcox, Rochester, of coun- 
sel) , for Dorothy Rousos and Milton Rousos, as executors of the Will of 
Peter Rousos, deceased, respondents. 


WITMER, Surrogate——After the decision of this Court of July 8, 
1949, dismissing the petition herein on respondents’ motion, 195 Misc. 
451, 90 N. Y. S. 2d 406, and before entry of an order thereon petitioner 
asked leave to re-argue, stating that it was in possession of high legal 
authority which it wished to submit to the Court on the subject of the 
original motion. The Court granted leave to re-argue and to submit 
further briefs, which has been done. Petitioner places principal reliance 
upon the decision in Chase National Bank of City of New York v. Bat- 
tat, 297 N. Y. 185, 78 N. E. 2d 465. There the court held that a bank 
which had inadvertently paid a check after receiving a stop-payment 
notice could not recover the amount thereof from the drawer of the check 
in the absence of a contract with such depositor limiting its liability in 
such event. The court, in the last paragraph of the opinion, noted that 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1475. 
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a different result would follow had the bank protected itself by contract, 
and cited for example Gaita v. Windsor Bank, 251 N. Y. 152, 155, 167 
N. E. 203, 204. In the Gaita case the stop-payment notice signed by the 
drawer contained the same contractual limitation of the bank’s liability 
in the event of inadvertent payment of the check as is contained in the 
stop-payment notice in the instant case, and the court held that the 
bank was not liable to the drawer because of the inadvertent payment 
of the check. That principle of law is the basis of the original decision 
herein, and seems controlling. 

Petitioner argues that the decision in Chase National Bank of City 
of New York v. Battat, supra, is authority in support of its proceeding 
herein against the payee-respondents; but it is clear that the payee of 
the check in that case was not a party to the motion before the court 
and the court did not pass upon the question involved herein. It may 
well be assumed from said decision that since the bank had no redress 
against the drawer, it should be successful in its action against the payee. 
It does not follow, however, that the petitioner in this case should be 
successful against the payee-respondents. As in the case of Chase Na- 
tional Bank of City of New York v. Battat, supra, 297 N. Y. at page 
188, 78 N. E. 2d at page 465, this Court must examine the petition to 
ascertain if a cause of action has been stated against these respondents. 
Such examination does not reveal a claim that petitioner has been dam- 
aged. It shows that petitioner has no legal obligation*to the drawer of 
the check by reason of its erroneous payment. It is not claimed in the 
petition that at all times since the payment of the check the drawer’s 
account was insufficient to permit petitioner to charge the payment 
thereto, or that petitioner has not charged the payment against the 
drawer’s account. Mere loss of face and customer’s good will, without 
legal liability to the customer and without a showing of out-of-pocket 
loss by reason of the payment, does not constitute legal damages. The 
petition is based upon grounds of unjust enrichment. Certainly, as a 
condition to maintaining such action, petitioner must unequivocally al- 
lege that by granting the petition the Court will not be causing an un- 
just enrichment rather than setting one aside. 

The Court observed before that it believes that this matter is essen- 
tially a dispute between Rousos Bros. and respondents, and that it may 
best be determined in the action for an accounting which is pending in 
the supreme court. 

Although it is unnecessary to go into the matter at length at this 
time, the Court notes its doubt that section 206-a of the Surrogate’s 
Court Act embraces this type of proceeding. The decedent never had 
possession of the money which petitioner seeks herein. This is strictly 
an inter vivos transaction between petitioner and respondents. Such 
issues are not usually litigated in this court except upon a judicial settle- 
ment. At any rate, for the further information of petitioner’s counsel the 
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Court states that in view of the pendency of the accounting action in 
the Supreme court and the statement made to the Court by petitioner’s 
counsel that petitioner could charge the payment to the account of 
Rousos Bros., the drawer, but prefers not to do so, as a matter of dis- 
cretion the Court will decline to entertain the proceeding. 

The decision of this Court of July 8, 1949 is reaffirmed, with costs to 
the respondents upon the original motion and upon the motion for re- 
argument. 

Submit order accordingly. 





Check As Conditional Payment 





Hartmeier v. Eiseman, Supreme Court of Washington, 208 Pac. Rep. (2d) 918 





The ordinary bank check is not, in either law or equity, an assign- 
ment of the funds upon which it is drawn, but is merely an order 
for the payment of money. It does not affect the debt for which it is 
given until the order is paid and, being dishonored, leaves the drawer 
still indebted to the payee the same in all respects as though the 
check had never been drawn and delivered. Acceptance by a creditor 
of the check of his debtor for an antecedent debt does not extinguish 
the debt unless the check is paid; it is conditional, not an absolute, 
payment. If it is agreed that a check is to be accepted by the credi- 
tor as payment of the debt “in lieu of cash,” as the cases say, it ex- 
tinguishes the pre-existing obligation. 

In this case a check for $4,000 was signed by purchaser of realty 
and was delivered on December 26th to real estate broker who was 
negotiating the sale. On December 27th, purchaser stopped payment 
of the check and wrote a letter repudiating the “Agreement to Pur- 
chase.” It was held that the giving of the check did not constitute 
a “payment” within the provision of agreement authorizing forfeiture 
of payments on purchaser’s failure to fulfill obligations thereunder. 


Action by John Hartmeier and another, against G. F. Eiseman and 
another, to recover on a check on which payment had been stopped. 
Judgment for defendants and plaintiffs appeal. 

Judgment affirmed. 

Hamblen, Gilbert and Brooke, Spokane, for appellants. 

W. L. LaFollette, H. J. Welty, Colfax, for respondents. 


HILL, J.—We are here confronted with the question of whether a 
check on which payment was stopped had been accepted as an absolute 
or a conditional payment. 

On December 17, 1946, the maker of the check and his wife (respond- 
ents here) signed an instrument captioned “Agreement to Purchase,” 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1258. 





20 THE BANKING LAW JOURNAL 


whereby they offered to purchase a farm belonging to the payee and his 
wife (appellants here) for $90,000.00; and on that date the respondents 
paid $1,000.00 as earnest money. By this instrument, the respondents 
agreed to pay the further sum of $29,000.00 upon the acceptance of their 
offer by the appellants, with the remaining $60,000.00 to be paid in an- 
nual installments of $3,000.00 each. The offer was accepted by the ap- 
pellants on December 19th, but no further payment was made by the 
respondents, unless the $4,000.00 check involved in this action was such 
payment. 

The check was signed by respondent G. F. Eiseman and was delivered 
on December 26th to J. L. Siegmund, the real estate broker who was 
negotiating the sale. On December 27th, Mr. Eiseman stopped payment 
of the check and wrote a letter repudiating the “Agreement to Pur- 
chase.” The agreement contained a provision giving the seller the op- 
tion, if the purchaser should fail to fulfill his obligations thereunder, “to 
specifically enforce the agreement or to require a forfeiture thereof.” In 
the event of a forfeiture, all payments made by the purchaser were to 
be forfeited as liquidated damages. The appellants elected to declare a 
forfeiture. 

While there is some contention that the respondents refused to pro- 
ceed under the agreement because of additional conditions which the 
appellants sought to impose, the evidence seems to us conclusive that 
they refused to complete the transaction because they became convinced 
that they were paying too much for the property. 

No appeal is taken from that portion of the trial court’s judgment 
permitting the appellants to retain the one thousand dollars paid on 
December 17th as earnest money. The trial court, however, found that 
the $4,000.00 check given on December 26th was not a payment on the 
contract, and refused to grant the appellants recovery of that amount. 
From that portion of the judgment this appeal is prosecuted. 

While the appellants insist in their brief that this is merely an action 
on a $4,000.00 check on which payment was stopped, their pleadings 
disclose that they are seeking recovery of $4,000.00 from the respondents 
on the theory that the respondents’ check for that amount, on which 
payment was stopped, had been “accepted . . . as a cash payment to 
apply upon the purchase price of said contract”; and upon the further 
fact that, by reason of the respondents’ refusal to carry out the terms of 
the contract, the appellants had terminated the contract and the re- 
spondents had “forfeited all payments made on said contract . . ., includ- 
ing the sum of $4,000.00 evidenced by the check hereinabove referred to.” 
For the purpose of this appeal, the appellants’ right to terminate the 
contract and to retain the payments made thereunder is conceded. 

The applicable rules of law are well settled. The ordinary bank 
check is not, in either law or equity, an assignment of the funds upon 
which it is drawn, but is merely an order for the payment of money; it 
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does not affect the debt for which it is given until the order is paid and, 
being dishonored, leaves the drawer still indebted to the payee the same 
in all respects as though the check had never been drawn and delivered. 
Rem. Rev. Stat. § 3579; National Market Co. v. Maryland Cas. Co., 100 
Wash. 370, 377, 170 P. 1009, 174 P. 479, 1 A. L. R. 450, on rehearing en 
banc; Anderson v. National Bank of Tacoma, 146 Wash. 520, 264 P. 8; 
Stern v. Lone, Wash., 203 P. 2d 1074; Maryatt v. Hubbard, Wash., 
205 P. 2d 623. 

Acceptance by a creditor of the check of his debtor for an antecedent 
debt does not extinguish the debt unless the check is paid; it is a condi- 
tional, not an absolute, payment. Pollak Bros. v. Niall-Herin Co., 137 
Ga. 23, 72 S. E. 415, 35 L. R. A., N. S., 18. See the many check cases 
cited in the note in 35 L. R. A., N.S., beginning at page 26. The follow- 


‘ ing Washington cases, involving promissory notes rather than checks, 


also constitute supporting authority. Moon Bros. Carriage Co. v. Dev- 
enish, 42 Wash. 415, 85 P. 7, 7 Ann. Cas. 649; Blenz v. Fogle, 127 Wash. 
224, 220 P. 790; Sainsbury v. Wapato Fruit & Cold Storage Co., 132 
Wash. 455, 232 P. 331. 

There is an exception to the rule just stated, namely, that if it is 
agreed that a check is to be accepted by the creditor as payment of the 
debt “in lieu of cash,” as the cases say, it extinguishes the preexisting 
obligation. See cases cited in note in 35 L. R. A., N. S., beginning at 
page 32. The following Washington cases, involving promissory notes, 
also constitute supporting authority. Norman v. Meeker, 91 Wash. 534, 
158 P. 78, Ann. Cas. 1917 D, 462; Vickerman v. Kapp, 167 Wash. 464, 
9 P. 2d 793; McHugh v. Rosaia, 184 Wash. 463, 51 P. 2d 616; Van Geest 
v. Willard, 27 Wash. 2d 753, 180 P. 2d 78. 

As suggested in Vickerman v. Kapp, supra, one may accept a note 
(or check) in payment of a preexisting obligation, just as one might 
accept a used car, a horse, or any other property. The question in the 
present case is, Was the check so accepted? 

If the check was accepted in accordance with the general rule, as a 
conditional payment on a past-due obligation, the fact that payment 
was stopped prevented its becoming a payment on the contract; and in 
that case only one thousand dollars had been paid by the respondents 
and $29,000.00 was past due when the appellants elected to terminate 
the contract and retain, under the forfeiture clause, all payments made 
by the respondents. Under such conditions, the appellants would be 
attempting to collect $4,000.00 due under a contract they had termi- 
nated, and that is not permissible. See Chavelle v. Duclos, 154 Wash. 
492, 282 P. 843; Blenz v. Fogle, supra; Sainsbury v. Wapato Fruit & 
Cold Storage Co., supra. 

If, however, there was an agreement whereby the check was accepted 
as cash, it constituted a payment on the past-due obligation (i. e., it 
came within the exception to the general rule). In that case, $5,000.00 
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had been credited on the contract price ($1,000.00 plus the $4,000.00 
check) and only $25,000.00 was past due when the appellants elected to 
terminate the contract and retain, under the forfeiture clause, all pay- 
ments made by the respondents. Under such conditions, the respondents 
would remain liable on the check and the appellants would be entitled 
to recover the $4,000.00. See Rathke v. Dexter Horton Nat. Bank, 161 
Wash. 434, 297 P. 181, and cases heretofore cited as supporting the 
exception to the general rule. 

The appellants, recognizing that they must come within the excep- 
tion to the rule as to the effect of the delivery and acceptance of a check, 
allege that the check was accepted as a cash payment. The burden of 
showing such an agreement rests upon the one asserting it. Blenz v. 
Fogle, supra; Vickerman v. Kapp, supra. The trial court was of the 
opinion that they failed to prove that allegation of their complaint, and 
made the specific finding “That the $4,000.00 check given on December 
26, 1946, was not a payment on said contract.” Unless we can find that 
the evidence preponderates against that finding by the trial court and 
that the $4,000.00 check was accepted as a cash poet on the con- 
tract, the judgment must be affirmed. 

Appellants’ witness J. L. Siegmund, the real estate broker who, by 
the terms of the “Agreement to Purchase” heretofore referred to, would 
receive $500 of the $4,000.00 if the appellants are successful in this 
litigation, testified that the check was “supposed to be the cash payment 
I received from Eiseman on that agreement to purchase.” He also re- 
plied “No” to the leading question, “Was there any understanding in 
respect to this check other than it was to be considered as cash pay- 
ment?” He testified to no conversations with either respondent evidenc- 
ing or establishing any agreement that the check was given or accepted 
as absolute payment of $4,000 of the $29,000.00 then due. Stronger testi- 
mony failed to establish such an agreement in Blenz v. Fogle, supra, 127 
Wash. at page 231, 220 P. at page 792. 

The trial judge was not obligated to accept the conclusions of the 
interested witness Siegmund. Neither of the respondents was examined 
as to any agreement that would take the delivery and acceptance of the 
check out of the general rule. 

In the cases relied upon by the appellants, the fact that the note sued 
on was accepted as payment was established to the satisfaction of the 
trial court. For example, in Norman v. Meeker, supra, the trial court 
found that the note sued on had been given as payment and in lieu of 
cash. We said that we could not find that the evidence preponderated 
against that finding. 

In Vickerman v. Kapp, supra, the trial court found that the note 
sued on had been “accepted by plaintiff absolutely and unconditionally 
as cash, and in complete satisfaction of $300 of the purchase price of 
said automobile.” We said that this finding was not subject to attack 
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and that it met the burden which the law places upon one who asserts 
that a note is taken in payment. 

In McHugh v. Rosaia, supra, the trial court found that the note 
sued on was given and accepted in payment of a past-due installment 
and interest. We said that the finding was supported by a preponderance 
of the evidence. 

In Van Geest v. Willard, supra, the trial court said that the note 
sued on was given and accepted as cash. We said that we were satisfied 
that the payee met any burden which may have been placed on him to 
establish that the note was taken in payment. 

In the present case, the trial court found that the check was not a 
payment on the contract. We cannot say that the evidence prepon- 
derates in favor of a finding that the check was accepted in payment of 
$4,000.00 of the purchase price, and unless we can so find we cannot 
direct a judgment for the appellants. The judgment entered by the 
trial court naturally follows from its finding that the check was not a 
payment on the contract, and that judgment is affirmed. 


JEFFERS, C. J., and BEALS and MALLERY, JJ., concur. 
STEINERT, J., dissents. 


Mere Acceptance of Check Not Payment 





Mendiondo v. Greitman, District Court of Appeal, California, 209 Pac. 
Rep. (2d) 817 





The mere giving of a check does not constitute payment, nor does 
the mere acceptance thereof raise a presumption that such accept- 
ance constitutes payment. And since a check of itself is not payment 
until cashed the party attempting to prove payment by mere de- 
livery or acceptance must go further and in addition prove that such 
delivery and acceptance was in accordance with an agreement that 
it was to be accepted as payment. 


Manwell & Manwell, Marysville, for appellant. 
L. C. Anderson, Roseville, for respondent. 


PEEK, J.—Plaintiff commenced this action against the administra- 
tor of the estate of George Dewey Greitman, deceased, to specifically en- 
force an alleged agreement to sell certain real property owned by the 
decedent. The cause was tried by the court sitting without a jury. Find- 
ings favorable to the defendant were adopted and judgment was entered 
accordingly. Plaintiff's appeal is from the judgment so entered as well 
as from the order denying his motion for a new trial. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1257. 
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The trial court found that the decedent executed and delivered to 

plaintiff the following written instrument: 
“January 20, 1947 

“This is to acknowledge that I have received a check from Peter 
Mendiondo in the sum of Five Thousand ($5000.00) Dollars which rep- 
resents the purchase of that certain 240 acres of real property in Placer 
County located in Sections 24 and 25 of Township 13, Range 5 East 
owned by myself. The said Five Thousand Dollar check is not to be 
cashed, however, until title insurance has been furnished to me showing 
the property to be clear of all liens and encumbrances except current 
taxes, and a gcod and sufficient deed conveying the same to me. 

“It is understood that I am to pay the cost of title insurance and 
one-half of the legal costs of Manwell and Manwell in connection 


therewith. 
“/s/ George Dewey Greitman” 


The remaining portions of the findings pertinent to the issues raised 
and which compel an affirmance of the judgment are that at the time 
said instrument was executed plaintiff delivered his check‘for $5,000 to 
decedent but that such check was not given in payment of the purchase 
price; that upon decedent’s death the check was discovered among his 
personal effects and was delivered to the defendant administrator of his 
estate who refused to accept the same, returning it to the plaintiff prior 
to the inception of this action, and that the sum of $5,000 mentioned 
in the foregoing writing was not a just, fair and adequate consideration 
for the land therein described, and that the fair market value of said 
land at the time the foregoing writing was executed was not less than 
$9,000. 

Appellant has raised two contentions (1) that since the agreement 
between the parties was duly executed by the delivery and acceptance 
of the check the adequacy of the consideration for the sale was not a 
material issue, and (2) that even if it was the trial court should not have 
considered inflationary values. 

Under the provisions of section 3391 of the Civil Code inadequacy 
of consideration is a distinct ground for refusing specific performance. 
Newman v. Freitas, 129 Cal. 283, 61 P. 907, 50 L. R. A. 548; Haddock v. 
Knapp, 171 Cal. 59, 151 P. 1140, hence it is the rule that in an action to 
enforce specific performance of an executory agreement for the sale of 
land the burden is cast upon plaintiff to affirmatively allege and prove 
adequacy of consideration. O’Hara v. Wattson, 172 Cal. 525, 535, 157 
P. 608. 

In support of his first contention that the adequacy of the considera- 
tion was not a material issue, appellant invokes the further rule that the 
acceptance of the agreed consideration is a waiver of any claim of in- 
adequacy. Peters v. Binnard, 219 Cal. 141, 25 P. 2d 834. 

Appellant’s contention in this regard must fail in view of the finding 
that the check was not delivered by appellant to decedent “in payment 
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of the purchase price of the property.” Such finding is substantially 
supported by the record which shows nothing more than that the check 
was delivered by appellant to decedent. The mere giving of a check does 
not constitute payment, Weger v. Rocha, 138 Cal. App. 109, 32 P. 2d 
417; Drukker v. Howe & Haun Investment Co., 136 Cal. App. 437, 29 
P. 2d 289, nor does the mere acceptance thereof raise a presumption that 
such acceptance constitutes payment. Towey v. Esser, 133 Cal. App. 
669, 24 P. 2d 853. And since a check of itself is not payment until 
cashed the party attempting to prove payment by mere delivery or ac- 
ceptance must go further and in addition prove that such delivery and 
acceptance was in accordance with an agreement that it was to be ac- 
cepted as payment. Weger v. Rocha, supra. 

The record likewise fails to sustain appellant’s remaining contention 
that the trial court considered inflationary values in determining the in- 
adequacy of the consideration. The testimony of respondent’s witnesses 
in regard to the value of the land related to such value as of the date 
of execution of the writing by deceased. One witness estimated such 
value to be $9,600, another placed it at $12,000, and the rest of the 
witnesses fixed the value between these two amounts. Obviously, there- 
fore, the finding as to the adequacy of consideration is amply sustained. 
Mayers v. Alexander, 73 Cal. App. 2d 752, 167 P. 2d 818. We find noth- 
ing whatever in the record to indicate that such estimates were based 
on what appellant terms “inflationary values.” 


The judgment and order are affirmed. 


ADAMS, P. J., and THOMPSON, J., concur. 





Waiver of Interest by Payee Requires Consideration 





Clement v. Clement, Supreme Court of North Carolina, 55 S. E. Rep. (2d) 459 





Where payee promised to maker of notes to refrain from exacting 
interest on the notes some time subsequent to their execution and 
delivery, it was held that the waiver is only a unilateral concession 
on the part of the payee, which could not be referred to the mutual 
considerations of the original contracts, i. e. the making of the notes. 

For a waiver of a legal right, which right is to be, or may be as- 
serted in the future, where the waiver for want of essential elements 
of that principle cannot operate as an estoppel, requires a considera- 
tion as much as an agreement by any other name. Generally speak- 
ing the requirement of consideration is the same as in any other 
contract. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §740. 
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The plaintiff sued the defendant for recovery of a balance alleged to 
be due on three notes, all under seal: One made March 8, 1930, in the 
sum of $100; another made June 25, 1931, in the sum of $200; and an- 
other made January 16, 1930, in the sum of $1,900. All of these were 
made to the plaintiff. In his complaint he admits various payments 
made upon them, reducing the total indebtedness, as he alleges, to a 
balance of $2,229.76, principal and interest. The defendant admits the 
execution of the notes, claims that they have been discharged by various 
payments made thereupon and are no longer owing; and pleads as a 
further defense that the plaintiff, some time after the execution of the 
notes, agreed not to charge any interest upon them, in view of the fact 
that the defendant had lost a large part of the proceeds in the failure 
and closure of the banks. This was denied in plaintiff’s reply. 

On the trial the evidence as to the exact sum due upon the notes, 
if any, was for the jury and need not be gone into in detail. The inter- 
est, however, which plaintiff claimed, constituted a substantial amount 
since the loans had run over a considerable period before suit was 
brought. The controversy is principally over this interest which, it is 
contended, under the instructions of the court, plaintiff was allowed 
to recover. 

The question here posed is whether under the facts relating to this 
item, recovery was proper. 

The language of the answer in setting up the defense is as follows: 
“1. That the note in the sum of $1,900.00 referred to in paragraph 4 of 
the complaint was executed by the defendant just prior to the closing 
of the banks in Rutherford County in 1930 and the proceeds of said 
loan or a greater part thereof was lost in the closed banks; that the 
plaintiff and the defendant some few months after the closing of the 
banks entered into a supplemental agreement whereby the plaintiff 
agreed that in view of the loss of the money in the bank by the de- 
fendant that the plaintiff would not charge any interest on the said note.” 

The evidence admitted in support of it is substantially as follows: 
“Me and him got to talking, and I lost so much money in the bank that 
I said to him if he had had his money in the bank he would have lost it; 
that mine was gone and that he ought not to charge me interest on this 
money anyway, and he said I am not going to charge you any interest.” 

Defendant introduced in evidence the following writing: “No interest 
to be charged to Zalph Clements on notes $1900.00 and $100.00 since 
the banks has closed. (s) by Zaco C.” 

There was evidence tending to show that this writing was signed by 
the plaintiff. 

Plaintiff objected to the introduction of the evidence concerning this 
document or transaction on the ground that it was not contemporaneous 
with the execution of the notes and was without consideration. The 
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court charged the jury with respect to consideration as follows: “So we 
come down to what is known as consideration. A contract between par- 
ties without consideration ordinarily would be null and void and would 
not be of any force and effect. That is the contention of the plaintiff in 
this case. He says that even though he did not make such a contract, 
but even though you find there was a contract of foregoing the interest, 
that was not made on consideration, and therefore it would be null and 
void, and that the defendant gave him nothing for such a new promise 
or agreement to forego the interest, and therefore it would be null and 
void. Consideration in the sense in which it is used in legal matters is a 
contract conditioned on some right, gain, advantage or profit flowing 
from one party, usually the promissor, or some disadvantage, act or 
service given, offered or undertaken by the promissee. It is usually 
sufficient to define it as an advantage for the promissor, or a detriment 
to the promissee. Consideration means not so much one party profiting, 
but it is when the other party abandons some legal right or . . . his 
action in the future as an inducemenet from making the promise. The 
courts will not ask whether the things forming the consideration will 
benefit a third party or be of substantial value to anyone. It is enough 
that something is promised, foregone or offered to one to whom the 
promise is given in consideration for the promise made to him. There 
is consideration if the promissee does anything which he is not legally 
bound to do, or refrains from doing anything which he had a right to do 
whether there is a loss or detriment to him or a loss to the promissor. 
In general a withdrawal of any legal right at the request of the other 
party is sufficient. The agreement to do the usual things stipulated on 
one side or on the other is sufficient consideration for the contract.” 

The jury, answering the issue as to the amount due plaintiff, found 
a sum much less than that demanded, and, from the ensuing judgment, 
plaintiff appealed. 

Hamrick & Hamrick, Rutherfordton, for plaintiff, appellant. 

J. S. Dockery, Rutherfordton, C. O. Ridings, Forest City, for de- 
fendant, appellee. 


SEAWELL, J.—The promise, if it may be so construed, made by the 
plaintiff to the defendant to refrain from exacting interest on the notes, 
was admittedly made some time subsequent to their execution and 
delivery,’ and so was not a part of that transaction. It was made, too, 
if at all, long prior to the suit for enforcement and was, therefore, not in 
the course of that proceeding. It is difficult, then, to consider the act 
as a waiver, such as might be effectual without the support of a con- 
sideration. 56 Am. Jur. 100, n. 5. .“Waiver,” has been defined as “an 





1 The defendant’s counsel, in their brief, admit that the transaction relating to the 
waiver of interest took place subsequent to the execution of the notes; conceding that 
otherwise the admission of parol evidence over plaintiff’s objection was error. 
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intentional relinquishment or abandonment of a known right.” Johnson 
v. Zerbst, 304 U. S. 458, 58 S. Ct. 1019, 1023, 82 L. Ed. 1461, 146 A. L. R. 
357; In re Yelverton’s Will, 198 N. C. 746, 153 S. E. 319; Hardin v. Liver- 
pool & London & Globe Ins. Co., 189 N. C. 423, 127 S. E. 353. A person 
sui juris may waive practically any right he has unless forbidden by law 
or public policy. The term, therefore, covers every conceivable right— 
those relating to procedure and remedy as well as those connected with 
the substantial subject of contracts. Sometimes they partake of the 
nature of estoppel and sometimes of contract. They occur in the course 
of a judicial proceeding and sometimes, if we may use the term, are 
extrajudicial. No rule of universal application can be devised to deter- 
mine whether a waiver does or does not need a consideration to support 
it. It is plain, then, that in the nature and occasion of the particular 
waiver must lie the answer as to whether or not it requires such 
consideration. 

In Porter v. Commissioner of Internal Revenue, 2 Cir., 60 F. 2d 673, 
675, Judge Learned Hand observed, “ ‘promissory estoppel’ is now a 
recognized species of consideration,” but however atypical in other re- 
spects, this kind of estoppel is analogous to the principle on which the 
more classical or ordinary estoppel is based in that it is required to make 
it effectual that the promissee in reliance upon the promise has been 
placed in a changed condition or position where detriment could only 
be avoided by enforcement of the promise. Restatement, Contracts, 
sec. 90. It must have induced definite and substantial action on the part 
of the promisee which can only thus be equitably avoided. Williston on 
Contracts, Sec. 140. 

But it is safe to say that an extra-judicial waiver of a right to recover 
a stated sum of money on a promissory note does need a consideration 
to support it and is not to be compared with the waiver of a mere right 
relating to procedure or remedy, or even substance in the course of a 
trial or occurring in the course of dealing with executory performances. 

For a waiver of a legal right, which right is to be, or may be asserted 
in the future, where the waiver for want of essential elements of that 
principle cannot operate as an estoppel, requires a consideration as much 
as an agreement by any other name. 56 Am. Jur. 116, sec. 16; Bank of 
U. S. v. Bank of Georgia, 10 Wheat. 333, 6 L. Ed. 334; Aron v. Rialto 
Realty Co., 100 N. J. Eq. 513, 136 A. 339; Id., 102 N. J. Eq. 331, 140 A. 
918. Generally speaking the requirement of consideration is the same as 
in any other contract. 

Since the waiver in the instant case is only a unilateral concession on 
the part of the payee, it cannot be referred to the mutual considerations 
of the original contracts,—i. e. the making of the notes. 

On the whole the transaction benevolent in its nature moved down 
a one-way street and took nothing of value from the beneficiary and 
caused him no detriment. 
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The burden of establishing his further defense,—that is alteration 
of the contract by valid waiver, was upon the defendant; and in the 
absence of any evidence of consideration he failed to carry it. 

The instruction to the jury on this point, challenged by the plaintiff, 
is abstract, does not hug the subject too closely. Its main defect, how- 
ever, is that it definitely leads the jury to understand that they might 
find from the evidence that there was a legally sufficient consideration. 
for the promise, whereas no evidence thereof existed. The Court cannot 
say that this did not enter into the consideration of the jury in their 
answer to the single issue presented to them and reduce the amount of 
the award. 

The plaintiff is entitled to a new trial. It is so ordered. New trial. 


Presenting Check With Knowledge That Drawer 
Has No Funds In Bank 





Wold v. Patterson, Supreme Court of Minnesota, 39 N. W. Rep. (2d) 162 





Drawing of a check upon a bank in which the drawer has no 
funds, and uttering it, is a fraud. It amounts to a false affirmation 
that the money is there to meet it. When another presents the check 
knowing the drawer has no funds in the bank to meet it, he becomes 
he to the fraud of the drawer and he becomes a willing assistant 
therein. 

In this case broker tendered owners an earnest money contract, 
together with a check signed by a buyer, but failed to disclose to 
owners that the check was worthless, in that the drawer had no ac- 
count in the bank upon which the check was drawn, a fact of which 
he was well aware. It was held that broker, in failing to make a dis- 
closure of such fact to his principals, did not deal fairly with his 
principals and is guilty of such fraud and bad faith as to forfeit his 
right to compensation. 


Appeal from District Court, Dakota County; W. A. Schultz, Judge. 

Action by Theodore T. Wold, a real éstate broker, doing business as 
Midwest Hotel Sales Company, against Helen A. Patterson and Sally 
Engelbert, co-partners, doing business as Gardner Hotel to recover a 
commission on a real estate listing agreement. From an order granting 
judgment for defendant notwithstanding verdict for plaintiff against 
defendant Helen A. Patterson, plaintiff appeals. Affirmed. 

F. Gordon Wright, Minneapolis, for appellant. 

A. M. Joyce, South St. Paul, Todd, deLambert & McCloud, St. Paul, 
for respondents. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $598. 
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MAGNEY, J.—Plaintiff, a real estate broker, brought action to re- 
cover a $5,000 commission on a real estate listing agreement. The jury 
returned a verdict in his favor against defendant Helen A. Patterson, 
who then moved for judgment notwithstanding the verdict or a new 
trial. Judgment notwithstanding the verdict was granted, and plain- 
tiff appeals. 

Defendants, Helen A. Patterson and Sally Engelbert, sisters, were 
the owners and operators of the Gardner Hotel in Hastings. They were 
tenants in common of the realty and operated the hotel as copartners. 
On August 27, 1947, defendant Patterson -igned a written listing agree- 
ment employing plaintiff to sell the prope-ty. The agreement sets out 
among other provisions that the asking price be $110,000 and the selling 
price $100,000; that the down payment be less than 30 percent, plus 
inventory, with interest at four percent. It further provides in its own 
language: 

“... If this property is disposed of within sixty days after the above 
date of this agreement, Patterson & Engelbert agrees to pay to the Mid- 
west Hotel Sales Company the sum of 5% of the sales price.” 


Plaintiff produced one Ralph F. Jerome, as a prospective buyer, who 
on October 24, 1947, signed an earnest money contract agreement in 
terms in part as follows: 

“Received of Ralph J. Jerome, . . . ($2500.00) as earnest money, 
and in part payment for the purchase of the following described prop- 
erty . . . [description], which we have this day, through Midwest Hotel 
Sales Company, our authorized agent sold and agree to convey to Ralph 
td ay fur the sum of . . . ($100,000.00) on terms as follows, vi. 

sic]: 

“. . « ($2500.00) in hand paid as above, and . . . ($25,000.00) to be 
paid on January 1, 1948, date of taking possession—monthly payments 
of .. . ($416.66) will be paid on the Ist of each and every month com- 
mencing February 1, 1948, plus interest at 4%. The purchaser reserves 
pre-payment privileges up to a total of . . . ($10,000.00) annually... . 
Inventory of liquor and food stocks on hand will be paid for in cash on 
date of taking possession January 1, 1948... . 


“It is especially understood and agreed that this sale is made subject 
to approval by the owner of said premises in writing, . . .” 
This instrument was signed by plaintiff and Jerome. It, together 
with a check for $2,500, was presented to defendant Patterson on Octo- 
ber 24 or October 25, 1947. Plaintiff advised her as to the terms of the 
earnest money contract. She refused to sign or accept the check, saying: 


_ _ “... Oh, why don’t you skip it for sixty or ninety days; we are not 
interested in selling now.” 


Plaintiff asked: 
“Do I understand then that you don’t want to sell the hotel?” to 
which she replied, “That is right,” 
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She gave no reason why they were refusing to consummate the deal. At 
the time the check was tendered, Jerome did not have the money in the 
bank to meet it. The sum of $2,500 was never placed to the credit of 
that account, “because,” as Jerome himself testified, “it was not neces- 
sary but I had the money available.” If the check had been taken, he 
said he “would have immediately gone over to the bank there to make 
it good.” Later on he testified: “The check was not given to the girls at 
the Gardner Hotel; it was given to Mr. Wold and he knew—I told him 
that I would have to make that check good and it would take a day or 
two, and he ought to go down and make the offer.” 


We are of the opinion that plaintiff is not entitled to recover a com- 
mission under the facts in this case. When defendant Patterson turned 
down the earnest money contract and refused to accept the $2,500 check 
without giving any reason, she was not in possession of all the existing 
facts. Plaintiff failed to inform her that the check was worthless and 
that Jerome had no money on deposit in the bank on which the check 
was drawn. When Jerome handed the check to plaintiff, he told plain- 
tiff that he had no money in the bank to meet it and that he would have 
to have a day or two to make it good. The fact that the check was 
worthless was clearly a pertinent fact, and when plaintiff explained to 
defendant Patterson the details of the earnest money contract and the 
amount of the check™he failed to disclose the very important fact of 
which he had been made aware, namely, that the check was drawn on a 
bank in which the drawer had no account. It is reasonable to suppose 
that if plaintiff had disclosed that the check was drawn on a bank in which 
the purchaser had no account the sellers would immediately have re- 
fused to accept it on that ground, even though they may have changed 
their minds about selling at all. In Hare v. Bauer, 223 Minn. 285, 291, 
26 N. W. 2d 359, 362, where as a part of the down payment the agent 
accepted the buyer’s worthless note for $200 without disclosing such 
fact to his principal, we said: 


... The agent must have dealt fairly with his principal, and if he 
. fails to disclose . . . pertinent facts to his principal, he is guilty of 
fraud and bad faith and forfeits his right to compensation.” 


Drawing of a check upon a bank in which the drawer has no funds, 
and uttering it, is a fraud. It amounts to a false affirmation that the 
money is there to meet it. When another presents the check knowing 
the drawer has no funds in the bank to meet it, he becomes a party to 
the fraud of the drawer and he becomes a willing assistant therein. Peter- 
son v. Union Nat. Bank, 52 Pa. 206, 91 Am. Dec. 146. “Checks” are 
always supposed to be drawn on a previous deposit of funds. 7 Am. wens 
Bills and Notes, § 9. 


Plaintiff owed a duty of loyalty to his principals. That duty included 
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the disclosure to them that the proffered check was worthless. He 
tendered them the check without such disclosure as an inducement for 
them to approve and ratify in writing the earnest money agreement 
signed by Jerome. His conduct constitutes such breach of duty to his 
principals as to forfeit all right to compensation under the real estate 
listing agreement. 

Order affirmed. 

Mr. Justice MATSON took no part in the consideration or decision 
of this case. 





Overcoming Presumption of Right of Donee 
of Joint Bank Account 





Commerce Trust Co. v. Watts, Kansas City Court of Appeals, Missouri, 222 
S. W. Rep. (2d) 937 





Proof of a deposit made by one for the use of himself and another 
with the right of survivorship, raises a presumption that the donee- 
survivor takes absolute title upon the death of the donor; but said 
presumption may be overcome by any corfpetent evidence, including 
parol evidence, tending to overcome such presumption. 

In the instant case there was substantial evidence from which 
the court could have found, as it did, that it was not the intent of 
either party to the deposit contract that the remainder of the de- 
posit, upon the death of the donor, should be the exclusive property 
of donee. Executor of estate of decedent, therefore, was entitled to 
take as against the donee. 


Roy P. Swanson, Kansas City, Charles B. Blackmar, Kansas City, 
Blackmar, Newkirk, Eager, Swanson & Midgley, Kansas City, for 


appellant. 
W. Raleigh Gough, Kansas City, for respondent. 


SPERRY, Commissioner—The subject of this suit is a joint deposit, 
carried in Commerce Trust Company in the name of Amos B. Crandall 
and Hattie Watts. Commerce Trust Company, a banking corporation 
filed its bill of interpleader, naming as defendant therein Hattie Watts, 
appellant, and George L. Birlew, executor of the estate of Mr. Crandall, 
deceased, respondent. The court sustained the action and, on a trial to 
the court without a jury, judgment was for respondent and against 
appellant. 

Mr. Crandall had no children. His wife had three sisters, Mrs. Bir- 
lew, Mrs. Thayer, and appellant. Mrs. Crandall became ill and, at Mr. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §435. 
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Crandall’s request appellant, who is a nurse, came to their home in 
Kansas City, to help care for her. Mrs. Birlew also came at about the 
time of Mrs. Crandall’s death, which occurred January 11, 1944, but 
she returned to her home in Portland, Oregon, after the funeral. Mr. 
Crandall’s health was very bad and appellant remained with him for 
some time thereafter. About February 21, 1944, Mr. Crandall and ap- 
pellant went to the plaintiff bank, signed, executed and filed with it an 
instrument wherein they agreed with each other,and with the bank that 
all deposits made therein by either of them should be owned by them 
jointly and with the right of survivorship, and subject to check or order 
by either of them. 

All deposits in said account were made by Mr. Crandall. The pass- 
book, issued by the bank in connection with this account, remained at 
all times in his possession and all checks written against the account, 
prior to his death, were written by him. The initial deposit was in the 
amount of $600. Deposits made thereafter totaled $10,322. Thirty-four 
checks were written and paid on the account, leaving a balance of $1650, 
at the time of Mr. Crandall’s death. The checks were for living ex- 
penses, except the following: one for $3700, used to purchase the home 
which was deeded to Mr. and Mrs. Birlew; and three checks totaling 
$4125, for purchase of bonds. Mr. Crandall gave to Mr. Birlew $2000 
in bonds, to Mrs. Birlew, $500 in bonds and $1000 in insurance, to 
Thayer Birlew, son of Mr. and Mrs. Birlew, $1000 in bonds, and to ap- 
pellant $500 in bonds and $2000 in insurance. 

On March 30, 1944, Mr. Crandall made a will wherein he directed 
that his debts and funeral expenses be paid out of his estate; and be- 
queathed $500 to Mrs. Thayer, $500 to appellant, $500 to the children 
of the deceased adoptive son of Mrs. Crandall, and the residue of his 
estate to Mr. and Mrs. Birlew. When he died, April 18, 1945, the assets 
of his estate, exclusive of the balance due on this deposit, consisted of 
three checks totaling the amount of $308.32. 

In April, 1944, Mr. and Mrs. Birlew disposed of their home and 
moved to Kansas City to look after Mr. Crandall, pursuant to an un- 
derstanding that they had with him. Mr. Crandall sold his home which 
he then occupied and bought a larger home, in which he and the Birlews 
lived until his death. 

The evidence was to the effect that after his death Mr. and Mrs. 
Birlew, appellant, and Mrs. Thayer, met at the Birlew home and agreed 
not to probate the estate, appellant agreeing at that time to write a 
check for the funeral expenses, and checks of $500 each in payment of 
the legacies to herself and to the children of the deceased adoptive son 
of Mrs. Crandall. She stated at the time that the money in the account 
belonged to Mr. Crandall. She wrote the checks. The one for funeral 
expense, and the one to herself, were cashed. The other check was left 
at the Birlew home and, before it was cashed, appellant returned from 
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a trip and destroyed the check. This testimony was admitted over 
appellant’s objection. 

Respondent also offered testimony, to which objection was sustained, 
to the effect that, on an occasion some few weeks after the account was 
opened, Mr. Crandall went to the bank in company with Mr. Birlew 
with the stated intention of changing the account to his name and that 
of Mr. Birlew, but was dissuaded by the latter; that he was prompted to 
change the account to himself and respondent because he thought ap- 
pellant had written checks on the account; and that, when told of this 
incident by respondent, appellant stated that she would not write checks 
on the account except in case of emergency. 

Appellant testified to the effect that when the account was opened 
Mr. Crandall told her, “It was for the use and benefit of both, that if 
either of us needed money you know where you can get it.” She stated 
that she would not have checked on the account except in emergency, 
that she would hesitate to check on it so long as she was working and 
had money, but that since he had given her an interest in the account 
she now claimed same; that when she agreed to write the checks men- 
tioned in evidence she was not informed as to her rights. 

Appellant objected to the introduction of any parol evidence tending 
to contradict the terms of the deposit agreement. She contends here 
that the deposit agreement constitutes a written contract, the terms of 
which may not be varied by parol evidence. 

In support of her position in this respect she cites and relies heavily 
on Matthew v. Moncrief, 77 U. S. App. D. C. 221, 135 F. 2d 645, 648, 
149 A. L. R. 856. In that case Judge Vinson, now Chief Justice of the 
Supreme Court, held that where two parties, known as donor and donee- 
survivor, sign a contract wherein it is clearly stated that the deposit 
shall be joint with survivorship, the terms of the contract may not 
be varied or contradicted by parol evidence, and will be enforced absent 
fraud, mistake, or the like. It is noted that, in that case, the money 
constituting the deposit was the exclusive property of the donor, that 
the deposit agreement was made purely for the convenience of donor, 
and that the words of the contract evidencing the joint deposit did not 
express the intention of the parties. 

The court there said: “We think it highly significant that we could 
discover no case wherein both parties had signed an instrument which 
contained language of joint account and a survivorship clause, where 
the right of the donee-survivor to the fund was denied.” We are im- 
pressed with the logic expressed in the above opinion. 

However, the St. Louis Court of Appeals, in Ball v. Mercantile Trust 
Company, 220 Mo. App. 1165, 297 S. W. 415, held that parol evidence is 
admissible for the purpose of showing the intent of the donor in making 
the deposit, even where the deposit is made by written contract signed 
by both donor and donee, as in the case at bar. This construction of 
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the statute (Section 7996, R. S. Mo. 1939, Mo. R. S. A.), said the court, 
was influenced by the fact that our statute was copied, in haec verba 
from an identical statute then in force in the State of New York, where 
it had been so construed by the courts of that state. Clary v. Fitzgerald, 
155 App. Div. 659, 140 N. Y. S. 536. The court said that we not only 
adopted the statute itself, but also the construction given to it by the 
state of its origin. 

In the case of Mississippi Valley Trust Company v. Smith, 320 Mo. 
989, 9 S. W. 2d 58, the decision in the Ball case, supra, was reviewed 
and, apparently, was approved. Certainly it was not criticized. 

In Ambruster v. Ambruster, 326 Mo. 51, 31 S. W. 2d 28, loc. cit. 36, 
77 A. L. R. 782, it is pointed out that the original New York Statute has 
been amended by the addition of a sentence which does not appear in 
our statute, namely: “The making of the deposit in such form shall, 
in the absence of fraud or undue inflence, be conclusive evidence, . . . 
of the intention of both depositors to vest title to such deposit .. . in 
such survivor.” It is also noted that in some other jurisdictions, includ- 
ing California, it is provided by statute that the donor depositor in a 
joint deposit is conclusively presumed to have intended the donee to 
take the entire deposit upon the death of the donor in the absence of 
evidence of fraud, undue influence, etc. 

In Schnur v. Dunker, Mo. App., 38 S. W. 2d 282, loc. cit. 284, the 
court held that a deposit of money made in the manner it was made in 
the case at bar, presumptively establishes joint ownership in the deposit, 
but that the presumption may be overcome by parol evidence tending 
to prove that it was not the intent of the donor to convey to the sur- 
vivor the absolute right of ownership. 

In Burns v. Plaza Bank of Commerce, Mo. App., 141 S. W. 2d 209, 
loc, cit. 212, this court held that parol evidence was admissible for the 
purpose of proving the intent of the donor with regard to the deposit, 
and the donee’s relation thereto. See also Gordon v. Erickson, 356 Mo. 
272, 201 S. W. 2d 404. 

We conclude that the law in Missouri is now well settled, and is to 
the effect that proof of a deposit made by one for the use of himself and 
another with the right of survivorship, raises a presumption that the 
donee-survivor takes absolute title upon the death of the donor; but 
said presumption may be overcome by any competent evidence, includ- 
-ing parol evidence, tending to overcome such presumption. Whether or 
not the rule in joint deposit cases should be, or should continue to be, 
an exception to the general rule governing written contracts, is a ques- 
tion that we believe should be addressed to the Supreme Court, in view 
of the present state of the decisions in this state on the subject. 

The remaining question in the case is: Was the presumption over- 
come by the evidence? We have mentioned the pertinent testimony on 
this point and it is not necessary to reiterate same. There was substan- 
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tial evidence tending to prove that the donor regarded the fund as his 
own, to deal with as he saw fit, and that he intended it to be used for 
himself during his lifetime, and for the purpose of discharging his funeral 
expense and the bequests contained in his will after his death. He ex- 
hausted virtually all of his other assets during his lifetime, through gifts 
to respondent and members of his family, and to appellant. Appellant 
evidently regarded it as the property of deceased during his lifetime, and 
of his estate after his death. Her every act and declaration was in har- 
mony with that theory; and such acts and declarations continued until 
after the donor’s death. We hold that there was substantial evidence 
from which the court could have found, as it did, that it was not the 
intent of either party to the deposit contract that the remainder of the 
deposit, upon the death of the donor, should be the exclusive property 
of appellant. The court’s finding and judgment in this respect was right, 
in view of the present state of the law. 

The judgment should be affirmed. 

BOYER, C., concurs. 


PER CURIAM. 

The foregoing opinion of SPERRY, C., is adopted as the opinion 
of the court. 

The judgment is affirmed. 


DEW, P. J., CAVE, J., and VANDEVENTER, J. (sitting by order 
of Supreme Court), concur. 





Failure to Return Cashier’s Check Regarded as 
Acceptance of Compromise Offer 





Tarrant Wholesale & Drug Co. v. Kendall, Court of Civil Appeals of Texas, 
223 S. W. Rep. (2d) 964. 





Failure to return cashier’s check tendered in settlement of a dis- 
puted claim within a reasonable time, must be regarded in law as an 
acceptance of the compromise offer. 

In this case when the check was tendered upon condition that it be 
accepted in full payment, it became the duty of creditor to either 
accept or refuse the tender. It could not retain possession of the 
check, thus depriving debtor of the use of the funds, and at the same 
time insist that it was refusing the offer. For, upon a refusal of the 
offer, the check should have been returned to debtor and a tender 
of the check into court did not meet this requirment. It appears that 
from the time the cashier’s check was purchased, on or about Decem- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §277. 
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ber 10, 1946, until the time of trial in November, 1948, debtors were 
effectively deprived of the use of $1,474.45, by creditor’s action in 
failing to return the cashier’s check. The jury could well conclude 
that creditor’s retention of control of the check was unreasonable, 
amounting to acceptance of compromise offer. 


Hyde, Barber & Shireman, Corpus Christi, Harold Alberts, Corpus 
Christi, for appellant. 
Lyman & Pittman, Corpus Christi, for appellees. 


NORVELL, J.—Appellant submits this appeal upon six points of 
error. The appellees present serious objections to our consideration of 
any of these points because of the lack of proper foundation in the mo- 
tion for new trial. Two of the points (the third and sixth) seek to 
question the sufficiency of the evidence to support the jury’s findings 
in answer to Special Issues Nos. 4 and 16. The sixth point, relating to 
Special Issue No. 16, asserts that said issue was not a controlling one. 
Even if this contention be true, it appears that appellant was not preju- 
diced in any way, consequently, no reversible error is shown. 

We are of the opinion that the third point, relating to Special Issue 
No. 4, may be considered. This issue relates to appellees’ defense of 
accord and satisfaction. 

This action grew out of certain contracts relating to the sale of 
whiskey by the appellant to the appellees. The appellant’s second 
amended original petition, upon which they went to trial, declared upon 
a verified account for the sum of $6,723.65. The appellees denied under 
oath the correctness of the account and alleged that they had paid to 
appellant the sum of $1,474.45 in full settlement of said claim. The jury 
found that the account was true and correct, but also found in favor of 
appellees upon their plea of accord and satisfaction. 


The jury found that on December 10, 1946, a dispute existed be- 
tween the parties relating to the claim sued upon (Special Issue No. 2); 
that the dispute was urged in good faith by the appellees (Special Issue 
No. 3); and that under all the facts and circumstances the appellant 
retained possession and control of a cashier’s check for $1,474.45 for an 
unreasonable length of time (Special Issue No. 4). 

It is this answer to Special Issue No. 4 which appellant asserts is 
contrary to the evidence. | 


The record discloses that appellant and appellees entered into cer- 
tain agreements relating to the purchase of whiskey, and that as a result 
appellees paid out the sum of $6,750 which they claimed should be 
properly offset against appellant’s account. The appellant took the posi- 
tion that this $6,750 was paid to a third party and hence was not a 
proper offset. This resulted in a dispute which the jury found was urged 
in good faith by the appellees. On December 10, 1946, the appellees 
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wrote a letter to appellant in which they reviewed the controversy. Ap- 
pellees admitted that they owed the sum of $6,724.45, but asserted that 
they were entitled to a credit of $5,250, which was the balance remain- 
ing of the $6,750 above mentioned. A cashier’s check for $1,475.45 pay- 
able to appellant was enclosed in the letter, which contained the state- 
ment that the check was “being sent to you only in full and final pay- 
ment and settlement of any and all amounts owed by us or by Hotel 
Liquor Store or Hotel Package Store of Corpus Christi, Texas, to you 
under the terms of any and all contracts and agreements outstanding 
with you or by ourselves or said store.” 

On December 13, 1946, the attorney for appellant wrote a letter to 
appellees which contained the following statement, “The cashier’s check 
which you tendered in the amount of one thousand four hundred seventy- 
four dollars and forty-five cents ($1,474.45) is hereby refused and not 
accepted, except as a part payment of your account.” 

On December 19, 1946, appellant filed its original petition in this 
action, alleging that appellees had tendered a check for $1,474.45 but 
had failed and refused to make any additional payments. Appellant 
prayed for judgment against appellees for $5,625 “in addition to the 
tendered check for $1,474.45.” 

On October 22, 1947, appellant filed a first amended petition in which 
it was alleged that appellees “tendered a check for $1,474.45, which check 
was refused and is here now tendered into the registry of the court, and 
(appellees) have failed and refused to make any additional payments.” 

On November 1, 1948, appellant filed its second amended petition 
setting up a sworn account. This was the petition upon which the trial 
was had, and it contained an allegation that the check for $1,474.45 “was 
refused and is now tendered into the registry of the court.” 

In Root & Fehl v. Murray Tool Company, Tex. Com. App., 26 S. W. 
2d 189, 191, 75 A. L. R. 902, it was said that: “It is the settled law of 
this state that, when an account is made the subject of a bona fide dis- 
pute between the parties as to its correctness, and the debtor tenders 
his check to the creditor upon condition that it be accepted in full pay- 
ment, the creditor must either refuse to receive the check or accept the 
same burdened by its attached condition. If he accepts the check and 
cashes the same, he impliedly agrees to the condition, although he may 
expressly notify the debtor that he is not accepting the same with the 
conditon, but is only applying the same as a partial payment on the 
account.” 


Appellant contends that the fact that the tendered check was not 
cashed distinguishes this case from the one cited. The check here in- 
volved was a cashier’s check, and the appellees occupied the position of 
remitters in that they had purchased and procured a check drawn upon 
a bank for the purpose of paying an obliigation owed by them to the 
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appellant who was named as payee in the check. Appellees were not, 
however, parties to the instrument. When they paid over their money 
to the bank for the check, said money became the property of the bank 
and appellees were effectively deprived of the use thereof. In exchange 
for the money, appellees secured the bank’s written contractual obliga- 
tion to pay to appellant a designated sum of money, the appellant being 
the payee and the bank occupying the dual position of drawer and 
drawee. Howell v. National Bank of Commerce, Tex. Civ. App. 181 
S. W. 2d 837, wr. ref. The check was a bill of exchange drawn by the 
bank upon itself, which was accepted when issued. The bank would not 
be required to recognize a demand by appellees as remitters for the re- 
turn of the purchase money paid for the check after appellees had parted 
with possession of the check. Cashier's checks are regarded as the money 
which they represent. 7 Am. Jur. 379, § 525. 


In the case of Day-Duellwitz Lumber Co. v. Serrell, 177 Ill. App. 30 
(excerpt set out in 34 A. L. R. 1058), it was said that: “A draft or check 
of any third person and a fortiori of banking institution is not the same 
thing in fact, and we do not think it is the same thing in law, when so 
sent, as the debtor’s own check or draft. In the case of the sender’s own 
check or draft, it is but his order on funds which cannot be disturbed or 
withdrawn from his control and use until it is presented; but, if it be a 
cashier’s check, it is something for which the debtor has paid considera- 
tion, and which has tied up out of his use and control the amount which 
he paid, or is charged for it, unless and until it is returned to him. 
Therefore, while it may well be that some affirmative use of the debtor’s 
check or draft may be necessary to bind the creditor, the mere neglect 
or refusal promptly to return the check of a third party and thus place 
the debtor in statu quo, might, with equal reason, be held to foreclose 
such a creditor from subsequent action. The return of the cashier’s 
check after an unreasonable delay practically changes the condition of 
things no more than would the voluntary refunding to the debtor, after 
the same length of time, of the amount for which his own check had 
been cashed promptly on reception.” 

The case of State v. Tyler County State Bank, Tex. Com. App. 277 
S. W. 625, 42 A. L. R. 1347, Id., Tex. Com. App., 282 S. W. 211, 45 A. L. R. 
1483, was a suit by the State as payee against the bank (and its sureties) 
as the drawer and drawee of certain cashier’s checks, and is not an au- 
thority for the proposition that a remitter who is not a party to the 
instrument may countermand a cashier’s check. As a general rule, the 
remitter may not countermand a cashier’s check. 7 Am. Jur. 439, § 604. 

Considering the nature and the qualities of the check here involved, 
we are of the opinion that the failure to return the check tendered ‘in 
settlement of a disputed claim within a reasonable time, must be re- 
garded in law as an acceptance of the compromise offer. It was so held 
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in Willis v. City National Bank of Galveston, Tex. Civ. App., 280 S. W. 
270, wr. ref. 

Under the evidence, the jury was authorized to find that appellant 
had retained possession and control of the cashier’s check for an un- 
reasonable length of time. When the check was tendered upon condi- 
tion that it be accepted in full payment, it became the duty of appellant 
to either accept or refuse the tender. It could not retain possession of 
the check, thus depriving appellees of the use of the funds, and-at the 
same time insist that it was refusing the offer. For, upon a refusal of the 
offer, the check should have been returned to appellees and a tender of 
the check into court did not meet this requirement. It appears that 
from the time the cashier’s check was purchased, on or about December 
10, 1946, until the time of trial in November, 1948, appellees were effec- 
tively deprived of the use of $1,474.45, by appellant’s action in failing 
to return the cashier check. 

The jury could well conclude that appellant’s retention of control of 
the check was unreasonable. 

Appellant’s remaining points (first, second, fourth and fifth) assert 
that the appellant was entitled to judgment on the verdict of the jury. 
Assuming that these points were properly supported by motions in the 
court below, we are of the opinion that the jury findings support the 
judgment. 

No reversible error is shown. All of appellant’s points are overruled 
and the judgment appealed from is affirmed. 


SMITH, C. J., absent. 


Payment as of Time of Delivery of Check 





Hayes v. Federal Shipbuilding & Dry Dock Co., Superior Court of New 
Jersey, 68 Atl. Rep. (2d) 766 





The delivery of a check does not, ordinarily, per se, constitute 
payment in a legal sense. However if, when the check is delivered, 
the drawer has funds in the drawee bank to meet it, and if the check 
is, upon presentment, honored and paid, as was the situation in the 
instant case, payment will be deemed to have been made as of the 
time of the delivery of the check. The legal concept that a check 
(duly honored thereafter) is payment upon its delivery to and ac- 
ceptance by the payee is in accord with common business under- 
standing. In this case the acceptance of a compensation check con- 
stituted payment on the day of receipt within the meaning of the 
two-year statute of limitations. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1267, 
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Before Judges JACOBS, DONGES, and BIGELOW. 

William L. Dill, Jr., Newark, argued the cause for the respondent- 
appellant (Stryker, Tams & Horner, Newark, attorneys) . 

Mortimer-Wald, Newark, argued the cause for the petitioner- 
respondent (Issaac W. Seiler, Bayonne, attorney) . 

The opinion of the court was delivered by 


JACOBS, S. J. A. D. 

The sole issue presented to this court for determination is whether 
the petitioner’s claim in the Workmen’s Compensation Bureau for addi- 
tional compensation for injuries resulting from an industrial accident was 
filed within “two years after the last payment of compensation” by the 
employer. 

In 1943, the petitioner was awarded compensation which included 
weekly payments over a period of fifty weeks. Thereafter, weekly checks 
in the proper amount were delivered to the petitioner and final payment 
was by a check dated March 4, 1944, to the order of the petitioner. This 
check was received by the petitioner, endorsed by him in blank, and 
deposited by him in his bank on or before March 8, 1944. On the fol- 
lowing day, March 9, 1944, the check was duly presented to and honored 
by the drawee bank which debited the employer’s account. The petition 
was filed on March 9, 1946, and both parties concede that if the date 
of the “last payment,” as expressed in R.S. 34:15-51, NJ.S.A., was 
March 8th or earlier then the petition was filed out of time; if, on the 
other hand, the date of last payment within the statutory contemplation 
was not until March 9, 1944, when the check had cleared and been hon- 
ored by the drawee bank then the petition was filed within time. 

The principles which ordinarily governed the issue of when delivery 
of a check constitutes payment were expressed in Franciscan Hotel Co. 
v. Albuquerque Hotel Co., 37 N. M. 456, 24 P. 2d 718, 726 (Sup. Ct. 
1933) as follows: “The delivery of a check does not, ordinarily, per se, 
constitute payment in a legal sense. 3 Williston on Contracts, § 1922. 
However if, when the check is delivered, the drawer has funds in the 
drawee bank to meet it, and if the check is, upon presentment, honored 
and paid, as was the situation in the instant case, payment will be 
deemed to have been made as of the time of the delivery of the check. 
See Hunter v. Wetsell, 84 N. Y. 549, 38 Am. Rep. 544; Burstein v. Sulli- 
van, 134 App. Div. 623, 119 N. Y. S. 317; Langridge v. Dauenhauer, 
120 La. 450, 45 So. 387; 21 R. C. L. p. 70.” See also Hooker v. Burr, 137 
Cal. 663, 70 P. 778, 99 Am. St. Rep. 17 (Sup. Ct. 1902) affirmed 194 
U. S. 415, 24S. Ct. 706, 48 L. Ed. 1046 (1904) and cases cited in 40 Am. 
Juris. p. 775 (1942). Cf. Carson v. Jersey City Insurance Co., 43 
Ni. J. L. 300, 39 Am. Rep. 584 (Sup. Ct. 1881), affirmed, Jersey City 
Insurance Co. v. Carson, 44 N. J. L. 210 (E. & A. 1882). The legal con- 
cept that a check (duly honored thereafter) is payment upon its de- 
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livery to and acceptance by the payee is in accord with common busi- 
ness understanding. See Abeles v. Guelick, 101 N. J. Eq. 180, 182, 137 
A. 853 (Ch. 1927); Mackie v. Bayonne, 162 A. 252, 10 N. J. Misc. 1055, 
1059 (Sup. Ct. 1932). 

Petitioner, while recognizing the foregoing authorities, contends that 
they should not be applied to defeat an employee’s claim under the 
Workmen’s Compensation Act, R. S. 34:15-1 et seq., N. J. S. A. He 
urges that, for purposes of that Act, payment should be deemed not to 
take effect until the date on which the check is actually honored by the 
drawee bank but cites no pertinent supporting cases or statutory lan- 
guage. The two year limitation from the date of the employee’s receipt 
and acceptance of a check (duly honored thereafter) furnishes a wholly 
reasonable and definite period within the employee’s knowledge; in con- 
trast, the construction urged by the petitioner would start the two year 
period on an uncertain date thereafter, unknown to the employee. 
Cf. Oldfield v. New Jersey Realty Co., 1 N. J. 63, 66, 61 A. 2d 767 (1948) . 
We see no special virtue in the latter construction and in the absence of 
anything in the Workmen’s Compensation Act inuicating an affirmative 
legislative purpose to create an isolated exception to the generally es- 
tablished rule as to when receipt and acceptance of a check is pay- 
ment, we do not consider ourselves free to do so. 

The judgment below is reversed. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





“Direct Heirs’ Construed 





In re East, Michigan Supreme Court, No. 20, September 8, 1949 


Under the provision in the concluding paragraph of testator’s will, 
testator directed that if the remainderman died “Without leaving 
direct heirs, then the Said Estate to be divided Equally between My 
Brothers and Sisters.” The remainderman subsequently died without 
leaving surviving issue and left all his property to his wife. Further- 
more, at the time of his death, testator’s brothers and sisters had died, 
survived by numerous issue. The question before the court and one 
which has not been passed on in this state is whether the remainder- 
man’s wife, except for her husband’s will, would inherit any interest 
in the estate of her husband as a “direct heir.” The court found that 
testator did not intend by the use of the term “direct heirs” to exclude 
the surviving spouse of the remainderman and that the term “direct 
heirs” is not limited to lineal descendants. Furthermore, under statutes 
in this state, a wife of a decedent is his heir. Under the circumstances, 
the estate of the remainderman has title to the estate in question and 
under the will of the remainderman, title passes to his wife. 


Right to United States Savings Bonds 





In Re Laundree, N. Y. Surrogate’s Court, 122 N. Y. L. J. 89 


The purchase of United States savings bonds by decedent in his 
name as owner and with his brother named as the beneficiary thereon 
constituted a “transfer” of such bonds upon decedent’s death to the 
brother even though the decedent during his lifetime could redeem the 
bonds without the beneficiary’s consent. Such a transfer, which in this 
case rendered the decedent insolvent at his death, while an indebtedness 
was outstanding against him, was fraudulent as to the decedent’s credi- 
tors and, upon the death of decedent, the administratrix of his estate 
could compel the beneficiary of the bonds to surrender the proceeds of 
the bonds to her for the benefit of the decedent’s creditors. The United 
States treasury regulations provide that the surviving beneficiary will 
be recognized as the sole and absolute owner of the bonds for the pur- 
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pose of payment and performance of the government’s contract obliga- 
tion. But, the rights of survivorship conferred by these treasury regu- 
lations upon a surviving co-owner or a beneficiary terminate there 
(Section 315.13 [1]), and the regulations are not intended to confer upon - 
the beneficiary the right to retain permanently the proceeds from the 
bonds irrespective of any fraud or illegality in the manner in which the 
bonds were obtained. 


Investments in United States Government Bonds 





Trammell v. Trammell, Tennessee Court of Appeals, Eastern Section, 
August 22, 1949 

Trustees did not violate the terms of a trust by failing to invest the 
proceeds from the sale of real estate in United States government bonds, 
even though the will of testator directed such investment, since the 
will also specifically authorizes the trustees to devote a part of the corpus 
of the trust, if necessary, to the payment of income to the beneficiaries. 
The will should not be construed as requiring the trustees to invest in 
United States government bonds only to reconvert the bonds the next 
day in order to meet the terms of the will as to income payments due 
the beneficiaries. 


Waiver of Commissions by Co-executrix 





Estate of Blumenstock, N. Y. Surrogate’s Court, 122 N. Y. L. J. 235 


The waiver of commissions by a co-executrix enures to the benefit of 
the estate and does not warrant the allowance of a full commission to 
the corporate executor. Therefore, the corporate executor is limited to 
one-half of a full commission. 


« 


Trustee’s Power to Retain Shares of Stocks 





In re Bankers Trust Co., N. Y. Supreme Court, 122 N. Y. L. J. 601 


The donor of the trust in question conveyed to his trustee shares of 
stock in trust to “hold and manage the same and every part thereof.” 
He also provided in an amendment “any new stock received in any 
reorganization or change or amalgamation of corporation shall take place 
of such original shares,” and under the second trust article authorized 
the trustee to retain securities in any reorganization or change of cor- 
poration in lieu of those originally held. The donor therefore gave his 
trustee the power to retain further the shares of stock received by it as 
a result of certain exchanges. 
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Requirement for Bank to Act as Fiduciary 





Attorney General’s Opinion, Kentucky, September 20, 1949 


A bank organized prior to May 30, 1948, with capital stock of 
$15,000, and without fiduciary powers, may amend its articles of incor- 
poration to act as a fiduciary. However, it was the intention of the 
legislature to require any bank which takes on trust duties to meet the 
capital stock requirement as set up in K R § 287.070 (3). Since the 
aforementioned bank is not vested with fiduciary powers and has 
capital stocks of only $15,000, before it can act as fiduciary, its capital 
stock must be increased to not less than twice the amount now required 
as minimum capital stock for a single business, according to the size 
of the city wherein it is located, as provided for in K R S 287.070. 


Termination of Trust 





Bell v. Lebanon County Trust Co., Pennsylvania Court of Common Pleas, 
No. 1 

The settlor of a trust created for her own benefit for life with pay- 
ment of the fund to her issue upon her death, was permitted to have 
the trust terminated upon evidence that, though she was but 27 years 
of age and married, she was physically incapable of conceiving and 
bearing children. There was no provision made for a remainder over 
in the event the settlor died without issue, but if she left no issue, the 
fund would revert to her estate. However, the court, as a condition 
to terminating the trust, did require a refunding bond from the settlor 
in the event she would ever give birth to a natural child. 


Trustees’ Compensation 





Camden v. First National Bank and Trust Company of Lexington, Kentucky 
Court of Appeals, October 11, 1949 

Testator executed two inter vivos trust agreements in which he pro- 
vided for the trustees’ compensation as follows: “The First National 
Bank and Trust Company shall receive a compensation of three per 
cent (3%) of all monies received and disbursed, and all other Trustees 
shall receive as compensation the net sum of $100 per annum, all such 
compensation being payable out of the income from such trust fund.” 
Under this provision of both trusts, the bank was not entitled to 3% 
based on both income and principal received and disbursed but payable 
out of income, notwithstanding the fact that previous letters had passed 
between the bank and testator, a month before the execution of the 
trust agreements, which provided for such compensation to be paid the 
bank as a trustee and executor under testator’s will. The aforemen- 
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tioned inter vivos trust agreements were executed a month later and it 
was not known that they were contemplated at the time of the letters. 
Consequently, the use of the words “all monies” in the trust agreements, 
which seems to connote money coming into the trusts and the state- 
ment that the bank “shall receive compensation of 3% on all monies 
received and disbursed,” is persuasive, if not conclusive, that income 
only, rather than the principal of the trust, was to be considered as a 
basis for compensation of the bank. 


Trustee’s Discretion 





Travelers Bank and Trust Company v. Birge, Connecticut Supreme Court 
of Errors, August 16, 1949 

When testatrix directed her trustees to pay the income from a trust 
created in her will “as they in their discretion shall deem necessary for 
the maintenance, support and welfare of my grandchildren,” testatrix 
did not authorize and empower the trustees in their discretion to pay 
any portion of the income of the trust to the surviving children of a 
deceased grandchild. There is not presented here the question whether 
the trustees in the excercise of their discretion, when making payments 
for the support of the grandchild, while alive, should have taken into 
account the fact that he had a wife and children dependent upon him. 
A deceased grandchild has no obligation to support his family. Conse- 
quently, there are no grounds of public policy under which the trustees 
should be authorized to expend the trust funds for the support of the 
testatrix’s minor great grandchildren. 


Self-Dealing by Fiduciary 





In re Anneke; Pearl v. First American National Bank, Minnesota Supreme 
Court, No. 34,929 

A bank acting as trustee cannot lawfully buy from itself, or a 
subsidiary or affiliated corporation owned by the trustee, securities 
owned by it for the trust. Therefore, a provision in decedent’s trust 
which stated, “The Trustee in case of an investment under provisions 
hereof in securities held by it shall be entitled to the regular commission 
or underwriting profits of its Bond Department on the sale of such 
securities,” did not confer upon a bank acting as decedent’s trustee the 
authority to purchase from itself or from a subsidiary or. affiliated cor- 
poration owned by the trustee securities which it owned. As decedent 
did not waive the protection afforded by law against self-dealing by a 
trustee in clear and unmistakable language, the court construed the 
trust strictly against a meaning that read into the trust instrument, by 
implication, an intention to grant such authority. 
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Allowance of Counsel Fees 





Lang v. Mississippi Valley Trust Company, Missouri Supreme Court, 
No. 41,262 

In an action initiated by the remaindermen of testatrix’s trust to 
obtain a construction of the will, and in which the life tenant sought a 
determination as to the allocation of proceeds from the sale of unpro- 
ductive trust real estate, the decision of the court benefited both parties. 
The trustee also a party to the proceedings was concerned with the 
proper administration of the trust and its interpretation. The court 
allowed all parties counsel fees out of the trust fund under the peculiar 
circumstances of this case. 


Application of Doctrine of Apportionment 





In re City Bank Farmers Trust Co., N. Y. Supreme Court, 122 N. Y. L. J. 996 


Where a life tenant and grantor under an inter vivos trust failed to 
make written request under an article of the trust instrument which 
provides: “If, in any calendar year during the life of the grantor, the net 
income of the trust estate paid, or estimated by the Trustees to be pay- 
able, to the Grantor shall not be equal to Six Thousand Dollars ($6,000) , 
the Trustees shall, in lieu of the $250 per month provided for in Para- 
graph Fourth hereof, upon the written request of the Grantor, pay to 
the Grantor of the gross income of the trust estate received in respect 
of such year charging against the principal the difference between the 
gross and net income for such year,” the doctrine of apportionment set 
forth in that article is inapplicable to proceeds from the sale of real 
property formerly held in trust. The facts that the trust income never 
exceeded $3,000 in any year, the minimum sum to which the life tenant 
was entitled, and that the life tenant never availed herself of the quoted 
article, do not permit the doctrine of apportionment to apply. 


Invasion of Trust Corpus 





In re Tone, Iowa Supreme Court, No. 165/47508 


The trustee of a spendthrift trust for testator’s foster daughter did 
not abuse his discretion in refusing to invade the trust corpus to pay 
the daughter's cost of litigation arising from a personal damage action 
against her and her husband, since such costs were not occasioned by an 
“unforseen emergency” within the meaning of the following clause in 
testator’s will that “If at any time or times, on account of serious illness 
or other unforseen emergency, any beneficiary shall, in the opinion of 





48 THE BANKING LAW JOURNAL 


said Trustee, imperatively require the expenditure of part of the accu- 
mulated income or of the principal, said Trustee is hereby authorized to 
expend for such purpose such an amount as in its discretion and judg- 
ment, it may think wise, prudent and necessary under the circumstances. 


Payment of Excess Income 





In re Seibert, Pennsylvania Court of Common Pleas, No. 9006 


Testator clearly stated that upon the day of distribution of his trust 
“the then living heirs-at-law” were to receive the principal as if he, the 
settlor, “had then died intestate.” Therefore, as to the right of an 
adopted son of testator’s sister to share in the corpus of the trust, the 
law in effect, in 1935, the date of distribution of the corpus, governed, 
and according to the court in the instant case, the sister’s adopted son 
should have shared in the corpus. However, since at that time the court 
excluded the adopted son of testator’s sister, and the latter is estopped 
now from attacking that decree, this court awarded the adopted son of 
testator’s sister a share in the excess accumulated income of the trust 
to be applied against what he should have received out of the corpus 
in 1935. 


Acceptance of Legacy 





Town of Brookline v. Barnes, Massachusetts Supreme Judicial Court, 
September 26, 1949 


Testator left the residue of his estate to his trustees in trust to pay 
the income for life to several persons. He further stipulated that upon 
the death of the survivor of the life beneficiaries and payment of certain 
charitable legacies, the trustees were to pay over “All the rest and resi- 
due to the town of Brookline as a fund or part of a fund for the purpose 
of establishing and maintaining a public general hospital in the town, 
the income from the same, until the establishment of such hospital, to 
be used for the relief of sickness among the poor.” By vote, the town’s 
acceptance of the legacy was conditioned on an adjudication by a court 
either that it was under no obligation to establish and maintain a public 
general hospital until it deemed it expedient to do so, or that it was 
not required to make up any deficiency in funds necessary for the es- 
tablishment and maintenance of such a hospital, beyond the amount 
received from the bequest in question and from others which the town 
might accept for such purpose. The court found that the conditions 
imposed by the town are inconsistent with an acceptance of the gift. 
As a result, the purported acceptance was nugatory. 
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TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Charitable Remainder Subject to Invasion 





Estate of Morse v. Commissioner, U. S. Tax Court, 8 T. C. Memo Docket 
No. 18150 

Decedent, who died in 1944, bequeathed a life estate in her residuary 
estate to a nurse, who had resided with her. The trust remainder was to 
go to charity. However, the trustee was authorized to invade the re- 
mainder for the benefit of the life beneficiary in “such sums of principal 
as may be necessary for her proper care, support and maintenance.” It 
is held that no definite limitation was placed upon the exercise of the 
power of invasion and, in view of the limited separate resources of the 
life tenant, the value of the remainder to charity is impossible of ascer- 
tainment. Therefore, such remainder is not deductible under Code 
Sec. 812 (d). 


Declaration in Will as to Community Property 





Plummer v. United States of America, U. S. District Court, California, 
No. 26199-G 
Decedent, a resident of California who died in 1941, declared in his 
last will that his property was held in community. Such a declaration 
is held insufficient to change the property into community property. 
Therefore, his wife is not entitled to a vested, one-half interest therein, 
when determining the property includible in decedent’s estate. 


Charitable Interest in Residue Not Reduced by Taxes 





Estate of Gillespie v. Commissioner, U. S. Tax Court, 8 T. C. Memo. Docket 
No. 20256 

Testator, a Pennsylvania resident, died in 1944, leaving one-fourth 

of her residuary estate to charities. She provided that all inheritance 

and estate taxes on certain specific bequests should be paid out of the 

residue. It is held that the value of the one-fourth interest in the residu- 

ary estate given to charities, for the purpose of the deduction under 
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Code Sec. 812 (d), is the amount which the charities actually get under 
Pennsylvania law. It is not a lesser amount determined by assuming 
that all Federal estate taxes will come out of the residuary estate, and 
taking one-fourth of what is left as the value of the charitable bequests. 
Under Pennsylvania law, charitable bequests are not to be reduced by 
a share of the Federal estate taxes unless the testator clearly provides 
that they are to bear a share. 


Division of Community Property under 1942 Amendments—Not 
a Taxable Gift 





Essick v. United States of America, U. S. District Court, California, Central 
Division, No. 9001-Y 

In 1941, a donor, a resident of California, executed a deed whereby 
he transferred to his wife a one-half community interest in a one-half 
partnership interest held by him as separate property. He reported the 
trasisfer as a gift and paid a tax thereon. In 1943, he and his wife en- 
tered into a property settlement agreement, whereby they converted 
their community property partnership interest into the separate prop- 
erty of each as tenants in common. It is held that the division of the 
community property in 1943 did not constitute a taxable gift of a one- 
half community interest from donor to his wife. To the extent that the 
Commissioner’s Reg. Sec. 86.2 (c) rules such a division to be a taxable 
gift, such Reg. Sec. is declared invalid as applied to the facts involved. 


Property Acquired Through Settlement of Claims 





Hull v. Continental Illinois National Bank and Trust Company of Chicago, 
U. S. Court of Appeals, Seventh Circuit, No. 9744 

Prior to her death in 1941, decedent had settled claims made by her 
against the estate of her brother, who had predeceased her. The claims 
were made on the grounds that her brother’s will was void, and that he 
had defrauded her in connection with the settlement of their father’s 
estate. The compromise payment, approved by a consent decree, was 
made in a lump sum, without being allocated between the two claims on 
which it was based. In the estate tax proceedings involving the brother's 
estate, his representative submitted all pertinent information bearing 
upon the settlement of decedent’s claims to the Revenue Department, 
which determined that the greater part of the compromise payment was 
attributable to decedent’s claim as a creditor, rather than as an heir 
of her brother’s estate. Hence, the amount attributable to her claim as 
« ereditor was deductible in determining the net estate of the brother 
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subject to tax. Decedent’s representative claimed that this amount 
should have been included in the net taxable estate of the brother to 
entitle decedent’s estate to a deduction for previously taxed property. 
It is held that the determination of the Revenue Department with re- 
spect to the allowance of a portion of the compromise payment as a 
debt of the brother’s estate was presumably correct. In the absence of 
clear evidence to the contrary, the estate tax on the brother’s estate 
is held to have been properly computed, and decedent’s representative - 
is not entitled to reimbursement from the brother’s representative on 
account of estate taxes levied on decedent’s estate. 


Estate Tax: Gross Estate 





Estate of Walter B. Roddenbery, Sr. v. Commissioner, U. S. Tax Court, 8 T. C. 
Memo. Docket No. 16569 

Gifts of restricted partnership interests by the decedent during 
his lifetime were completed when made. Therefore, they were not 
taxable for estate tax purposes, either as a part of his gross estate at 
death, or as the subject of transfers with enjoyment or possession 
retained. Life-time gifts mentioned in a later will, in explanation of 
the size of some of the bequests therein, were not made in contemplation 
of death. Likewise, gifts were not in contemplation of death, where 
made to the decedent’s wife, to whom he was indebted, or to his sons, 
as part of a plan to hold his family together. 


Net Estate of Non-resident 





Delaney, Collector of Internal Revenue v. Murchie, U. S. Court of Appeals, 
First Circuit, No. 4435 

Decedent, a non-resident and a citizen of Canada, died in Florida 
while on a stop-over during a trip from Canada to the Bahama Islands, 
where she established her permanent residence. She had stopped over 
in Florida in order to break her journey and consult a doctor, who had 
been recommended to her. While in Florida, she was confined to bed 
most of the time by illness and finally died. She had brought with her 
a small box containing valuable jewelry, and also clothing and other 
personal effects of substantial value. The jewelry and personal effects 
are held not taxable for estate tax purposes, even though they were 
physically present in the United States at the time of decedent’s death. 
It is held that the mere transitory presence in this country of such 
property is not sufficient to establish its situs for purposes of estate 
taxation. 
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Gifts of Currency Kept in Joint Safe Deposit Box 





Carrington v. Nicholas, U. S. District Court, Colorado, Civil Action No. 2387 


At various times, decedent made gifts of currency to his wife in order 
that she would not, in the future, be compelled to undergo the financial 
hardship that she had suffered in the past, regardless of financial losses 
which decedent might incur. After his death, the currency was found 
in an envelope in a safe deposit box held jointly by decedent and his 
wife. The envelope was marked in decedent’s handwriting as contain- 
ing personal papers belonging to his wife. It is held that valid, com- 
pleted, gifts of the currency were made to the wife, and that they were 
not made in contemplation of death. 


Power of Appointment 





Estate of Sinclaire v. Commissioner, U. S. Tax Court, 13 T. C. No. 97 


Decedent’s father, as the nominal settlor, created a trust consisting 
of assets transferred to him by decedent without consideration and for 
the purpose of enabling him to create such trust for her benefit. Under 
the trust instrument, decedent was given the income for life and the 
power to appoint the remainder interests. It was held that the decedent 
was the real settlor of the trust and that the value of the trust corpus 
is includible in her gross estate under the provisions of sections 811 (c) 
and 811 (d) (2), Internal Revenue Code. 


Valuation of Remainder Interest in Light of Probabilities of 
Existence 





Estate of Edwards v. Commissioner, U. S. Tax Court, 13 T. C. No. 44 


Although the existence of a remainder interest in decedent was not 
recognized at the date of her death, the interest was included at its full 
value in the gross estate. The interest had never been disputed and, 
while not recognized by the Orphan’s Court in prior accountings, it was 
later recognized by the courts when first brought to their attention. 
The court here failed to uphold the petitioner’s contention that the 
value of such interest should be reduced, in the light of the reasonable 
probabilities existing at the date of decedent’s death of the outcome of 
litigation concerning her ownership of the property. 
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INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Sterling Devaluation 

The Midland Bank Review of 
London notes that the success of 
devaluation of the pound sterling 
will be determined by two govern- 
ing conditions—one of which is 
within the collective power of the 
British people to fulfill, and one 
which is beyond that power. 

First, it is necessary that the in- 
crease in sterling costs of imported 
commodities should be absorbed 
within the British economy through 
increased industrial productivity; 
thus, the prices quoted for British 
goods to prospective buyers in 
dollar countries must not reflect 
the full proportionate effect of 
such increase in costs. 

A second prerequisite to the suc- 
cess of the pound devaluation is 
the maintenance of a high and 
steady level of business activity 
in the United States. There must 
be an expanding demand for sterl- 
ing area products from dollar 
countries. Without this second 
condition, states the Review, “little 
but disappointment can be ex- 
pected from the promised and 
much-needed action to modify the 
statutory and administrative ob- 
stacles to the entry of foreign goods 
in the American market on the 
basis of straightforward compe- 
tition. With it “the Review con- 
cludes, “the outcome of devalu- 
ation lies in our own hands.” 

On the other hand, Lionel Rob- 
bins of Lloyd’s Bank of London 





takes occasion to point out that 
the success of devaluation is sub- 
ject to the two conditions that 
inflationary pressure ceases, and 
that the export of capital is re- 
duced to more appropriate pro- 
portions. If costs in Great Britain 
continue to rise, states Mr. Rob- 
bins, or if the vast sterling balances 
continue to be withdrawn at a 
high rate, the British financial 
economy will continue to be in a 
state of disequilibrium. 


Dollar Devaluation 


J. H. Riddle, vice-president of 
the Bankers Trust Company of 
New York, disposes of the rumors 
of dollar devaluation with the fol- 
lowing cold reasoning: 

1. Rumors regarding dollar de- 
valuation have no_ jurisdiction 
either in fact or in logic. 

2. These rumors have been re- 
peatedly and unequivocally denied 
by all responsible Government 
officials, including the President 
and the Secretary of the Treasury. 
All the evidence indicates that 
these denials are sincere. 

3. Devaluation cannot be effec- 
ted by Executive decree or by the 
International Monetary Fund, un- 
less Congress by law authorizes 
such action. 

4. Devaluation of the dollar 


would undo the results of the re- 


cent devaluations abroad and 
would be contrary to all our past 
efforts to help the World work its 
way out of its present difficulties. 
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5. An increase in the United 
States gold price would be a most 
indiscriminate way of extending 
foreign aid. The principal bene- 
ficiaries would be the gold pro- 
ducers and the large foreign holders 
of gold, including Russia. 

6. At home, such a step would 
serve to increase our monetary re- 
serves in terms of dollars and fur- 
nish the basis for a multiple ex- 
pansion of bank credit. It would 
be a highly inflationary move. 

7. Even if the United States 
should experience another eco- 
nomic depression, devaluation 
would not be an effective instru- 
ment for combatting deflation 
or stimulating business activity. 
There are grounds for believing 
that this lesson has been learned 
from the 1933-34 experience. 

8. Although rumors to the con- 
trary will probably recur at inter- 
vals, as in the past, a change in 
the official gold price is quite un- 
likely in the near future. In fact, 
the overwhelming chances are that 
the gold content of the dollar will 
remain unchanged for many years 
to come, barring some wholly un- 
predictable turn of events. 


Treasury Bond Market 

A forecast of “The Next Three 
Years in the Treasury Security 
Market,” issued by Aubrey G. 
Lanston & Company of New York, 
Government bond dealers, calls 
attention to the fact that, during 
the next three years, $44 billion 
of marketable bank-eligible Treas- 
ury bonds will be refunded. This 
is three-quarters of the total out- 
standing. 

Based on the Treasury’s owner- 
ship survey (as of June 380), it is 
observed, commercial banks will 


lose through these refundings 
about three-quarters of their pre- 
sent eligible-bond portfolios. Un- 
less the Treasury or the Federal 
Reserve, or both, make additional 
ineligible bonds available, nonbank 
holders who wish to acquire such 
bonds will be unable to do so. 
With the year 1952, we will reach 
the high point in these refundings 
and a crucial point in the Treasury 
security markets. Between now 
and then, however, many impor- 
tant Treasury decisions will be 
made, and the next two years will 
provide the background for 1952. 

The study predicts that: 

1. Between now and 1952, the 
issues selected by the Treasury 
for refunding purposes may be 
limited to a term of five years or 
less at yields that will fail to re- 
place the income received from 
maturing bonds. This means higher 
bond prices in general. 

2. Barring a demand for capital 
and credit that would be consistent 
only with a substantial and pro- 
tracted business boom, the amount 
of funds seeking investment in 
Government securities of more 
than five-year term will be greater 
than the amount of such securities 
available. This also means higher 
bond prices in general. 

3. If, for any unexpected reason, 
Treasury security prices were to 
undergo any material price decline, 
official support would be rendered 
Treasury bonds to whatever extent 
was needed, although not neces- 
sarily within the same pattern as 
the support of 1947-1948. 

4. The passage of time has so 
shortened the term of outstanding 
Treasury bonds that the longer 
maturities may reach a new low 
level in yield; (a) the longest-term 
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ineligible obligations currently offer 
the best protection against both a 
strong and a weak market, and 
(b) the longest-term bank-eligible 
issues offer the best protection of 
income for a stable to a strong 
market. 


Competition for Savings 

August Ihlefeld, president of the 
Savings Bank Trust Company of 
New York, notes that competition 
for savings has appeared in the 
field of corporate securities. Ad- 
dressing the National Association 
of Mutual Savings Banks, he ob- 
served that the heavy losses suf- 
fered by investors in corporate 
securities during the ’30s discour- 
aged, for a time, individual pur- 
chases. During the early °40s, 
this attitude was reflected in the 
net liquidation of such securities 
by individual investors. For 1946, 
however, net purchases of corpor- 
ate securities by individuals, as 
reported by the Securities and 
Exchange Commission, were es- 
timated at $600 million. In 1947 
and 1948, such net purchases rose 
to $1 billion and $1.7 billion, 
respectively. And from all avail- 
able indications, the total for 1949 
should be even higher. 

Three main reasons are enumer- 
ated by Mr. Ihlefeld for the in- 
crease in the percentage of the 
nation’s savings going into cor- 
porate securities. 

1. The wide disparity in yields. 
Average yield from listed dividend- 
paying stocks has been above 6 
per cent, while the income return 
on savings bank deposits and U. S. 
Government obligations are much 
lower. It is quite significant that 
individuals who have not favored 
savings accounts for their surplus 
funds (according to a recent Fed- 


eral Reserve Study) mentioned 
the low rate of interest as the prin- 
cipal reason. 


2. Memories of the unhappy ex- 
perience of the ’30s, when great 
declines in stocks were witnessed, 
have receded into the distance. 
There is now coming to the fore 
a new generation of investors 
which is less fearful of loss. 

3. A powerful selling movement 
is under way to induce wider stock 
ownership, with high yield offered 
as the main attraction. For ex- 
ample, open-end investment trusts 
sold approximately $200 million of 
their shares, net, after redemptions, 
in the first nine months of 1949. 
This record volume is several times 
the sales total of a few years ago. 
In addition, there has been a ready 
market for numerous issues of pub- 
lic utility stocks sold by security 
dealer groups this year. These 
shares have largely been sold 
among small investors who have 
been attracted by the relatively 
high yields offered. 

The Survey of Consumer Fi- 
nance by the Federal Reserve 
Board disclosed that only 4 million 
spending units, or 8 per cent of 
the total number, owned securities 
of public corporations. This dis- 
closure is of great significance when 
one realizes that a large increase 
in stock investment is possible 
when and if a change in the public 
attitude occurs. 


If stock prices hold within a rela- 
tively narrow range over a period 
of time, remarks Mr. Ihlefeld, 
more persons may be willing to as- 
sume the risks necessarily inherent 
in stock investment. Selling ef- 
forts of security dealers and brok- 
ers, open-end investment funds 
and the stock exchanges, are fa- 
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miliarizing investors with stocks 
and the relatively high yields ob- 
tainable therefrom. Obviously, if 
investment in corporate securities 
takes a growing proportion of sav- 
ings over the next few years, this 
will tend to reduce the share of 
savings going into mutual savings 
banks and other financial insti- 
tutions. It is possible, therefore, 
that the chief competition mutual 
savings banks will encounter in 
the coming decade will be in the 
stock market. 


Mr. Ihlefeld reminds savings 
bankers that they owe a duty to 
their depositors to keep them in- 
formed of the basic facts governing 
their savings, just as security deal- 
ers and brokers are aggressively 
seeking to spread _ information 
about the securities they sell, 
stressing the high yields available. 
Savings bankers, he declares, can 
help the thrifty make more in- 
telligent decisions about the place- 
ment of their savings by spreading 
information about the safety, the 
liquidity, the return and the con- 
venience of mutual savings bank 
accounts as compared with other 
media for the investment of sav- 
ings. Savings bankers have an 
educational function to perform, 
teaching the principles of personal 
savings programs to a generation 
more conscious of the value of per- 
sonal security than any of its 
predecessors. 


There are three things that sav- 
ings banks can do to maintain 
their position in the face of the 


keener competition for 
that looms ahead, 
Thlefeld. 


1. Savings banks can take steps 
to safeguard their ability to main- 


savings 
states Mr. 


tain the 2 per cent interest-divi- 
dend rate most banks pay on de- 
posits, despite any tendency for 
interest rates generally to decline 
further. This can be accomplished 
by gradually increasing holdings 
of sound, amortizing mortgage 
loans, which offer a considerably 
higher yield than types of suitable 
investments now available. Also, 
a further reduction in the ratio of 
expenses to deposits will help main- 
tain current dividend rates on 
deposits. Reduction of this ratio 
can be achieved through an ex- 
pansion of the deposit total so that 
expenses may be spread over a 
larger volume of funds, further 
cost-reducing mechanization and 
systemization of operations, as well 
as a reduction or elimination of 
the deposit insurance assessment 
for banks that belong to the Feder- 
al Deposit Insurance Corporation. 

2. Savings banks can safeguard 
their relative position through 
further broadening of the services 
they render depositors. Major 
progress has been made in this 
regard by banks that are selling 
life insurance, providing safe de- 
posit facilities, handling savings 
bonds sales and _ redemptions, 
evolving plans for systematic sav- 
ing such as package savings and 
payroll deduction plans, and by 
providing all-round financial ser- 
vice for families of moderate 
means. 

3. Savings banks have an obli- 
gation to educate the public in 
the principles of the conservation 
of current savings in building up 
the personal “nest egg,” just as 
life insurance companies stress the 
need for maintaining adequate in- 
surance coverage to protect de- 
pendents. 





BANKING INFORMATION 


In this department each month are listed references to 
books, pamphlets, booklets and articles currently available 
on subjects of interest to readers of THE BANKING LAW 


JOURNAL. 


Arrangement is by topics. A list of the journals from which 
articles are listed appears elsewhere in this department with 


addresses. 


BANK ADVERTISING 
Booklet 


Your bank’s advertising—how to make 
it pay. New York: Public Relations 
Council, American Bankers Association, 
12 East 36th Street. This new booklet is 
a “how-to-do-it” manual addressed to 
bank management for the purpose of dem- 
onstrating the opportunities in bank ad- 
vertising and to inform management of 
the principles and practices by which an 
gdvertising program may be made effective 
and productive. 


BANK AUDITING 

Article 
External audit is important. 
Quinn. 


Henry F. 
AUDITGRAM. December, 1949. 
P. 21. A national bank examiner explains 
the importance of making an adequate 
external audit. 


BANK EARNINGS 
Article 
Outlook for bank earnings in 1950. 


James Wooster, Jr. BANKING. 
December, 1949. P. 33. 


BANK STOCKHOLDERS 
Article 
How a stockholder can help his bank. 
a MONTHLY. December, 1949. 


CHECK DESIGNS 
Article 
Standards for check designs. BANK- 
ING. December. 1949. P. 38. Sugges- 
tions for standardizing checks to facilitate 
handling. 
CONSUMER CREDIT 
Article 
Measuring the local instalment credit 


market. Tim J. Gallivan. BANKING. 
December, 1949. P. 60. 


CORPORATIONS 
Book 

Business incorporations in the United 
States 1800-1943. George Heberton Evans, 
Jr. New York: National Bureau of 
Economic Research, Inc. 1819 Broadway. 
$6.00. A study of the growth of corpora- 
tions during the period indicated with 
many tables and statistical data as to 
kinds of corporations, size, incorporations 
and business cycles and trends in business 
incorporations. ° 


CORRESPONDENT BANKING 
Article 
Our city correspondent gives us every 
help we ask for. C. S. Becker. BANK- 
ERS MONTHLY. December, 1949. P. 5. 


COST ACCOUNTING 
Article ’ 

A plan of cost-recovery in handling cash. 
Frederick W. Hetzel. BURROUGHS 
CLEARING HOUSE. December, 1949. 
P. 34. A simplified method of allocating 
teller expense on the basis of dollar 
amounts handled. 


CREDIT DEPARTMENT 
Article 
These banks are cautious in giving in- 
formation by phone. BANKERS MONTH- 
LY. December, 1949. P. 20. 


ECONOMICS 
Booklet 


U. S. A—measure of a nation: a graphic 
presentation of America’s needs and re- 
sources. Thomas R. Carskadon and Rudolf 
Modley. New York: Macmillan. $1.00. 
This book is designed so that the reader 
can find out, with the least possible effort, 
just what we Americans have produced 
over the past hundred years to meet our 
needs for food, houses, clothing, medical 
care—and all our other major wants. 
Pictographs are used to illustrate the text. 
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ECONOMIC SITUATION 
Boohlet 
Where are we gomgf John J. Carter, 
Leonard H. Lempert, and E. C. Harwood. 
Great Barrington, Mass. American Insti- 
tute for Economic Research. 1949. $1.00. 


A study of the present economic situation 
and the outlook for the future from the 
standpoint of the average man. 


ECONOMIC TRENDS 
Booklet 

Economic tides and trends: their effects 
on your lifetime plans. John J. Carter, 
Edmund A. Mennis, Leonard H. Lempert 
and E. C. Harwood. Great Barrington, 
Mass. American Institute for Economic 
Research. 1949. $1.00. A economic 
appraisal of the lifetime of the average 
man showing how to adjust his affairs to 
economic tides and trends. 


FARM AUCTIONS 
Article 
We average ten loans from each $20,000 
auction sale. H. A. Miller. BANKERS 
MONTHLY. December, 1949. P. 14. 


FARM CREDIT 
Articles 

Banks give prizes for soil conservation. 
Harold Severson. BANKING. Decem- 
ber, 1949. P. 59. 

Fostering a crop of tree farmers. Herbert 
H. Pye. BURROUGHS CLEARING 
HOUSE. December, 1949. P. 50. How 
a bank is helping to prove that “money 
grows on trees.” 


FOREIGN EXCHANGE 
Tables 

Foreign exchange quotations.. New 
York: Foreign Department, Manufacturers 
Trust Company, 55 Broad Street. Lists 
148 quotations of the currencies of various 
ecuntries throughout the world. Quota- 
tions reflect changes brought about by the 
numerous devaluations recently put into 
effect. Also contains two tables showing 
the decimal equivalents of common frac- 
tions and shillings and pence. 


INDUSTRIAL RELATIONS 
Book 


Transmitting information through man- 
agement and union channels. Princeton, 
N. J. Department of Economics and So- 
cial Institutions, Princeton University. 
1949. Cloth. $8.00. Two case studies of 
communication in industrial organizations 
based on the conviction that a system for 
transmitting and receiving information up 
and down through all levels is a basic re- 


quirement for any organization that de- 
pends on human co-operation. 


INTERNATIONAL BANKING 
Book 


Lombard Street m war and reconstruc- 
tion. Benjamin H. Higgins. New York: 
National Bureau of Economic Research, 
Inc. 1819 Broadway. 1949. $1.00. A 
study of Britain’s financial institutions 
from before the first World War up to 


1948. 
Booklet 
The cause and cure of “dollar shortage”. 
Frank D. Graham. Princeton, N. J. De- 
partment of Economics and Social Institu- 
tions, Princeton University. The reasons 
for the present monetary situation and a 
discussion. of a solution. 


INVESTMENTS 
Booklet 

Dividends for more than a decade. New 
York: New York Curb Exchange, 86 
Trinity Place. A list of 286 common stocks 
dealt in on the New York Curb Exchange 
as of May, 1949, on which dividends have 
been paid in each year for ten years or 
more through 1948. 


LOANS 
Article 
Seven steps in the protection of loans 
based on warehouse receipts. Donald K. 
Miller. BANKERS MONTHLY. Decem- 
ber, 1949, P. 7. 


MONEY 
Book 
Money in a maelstrom. J. W. Beyen. 
New York: Macmillan. 1949. $8.25. A 
discussion of recent efforts towards inter- 
national co-operation in the financial field. 
Booklet 
Honest money and human welfare. W. 
Randolph Burgess. New York: National 
City Bank of New York. Text of an im- 
portant address to the National Bank Di- 
vision of the American Bankers Association 
at the 1949 convention. 


MORTGAGES 

Book 
The human side of mortgage loan servic- 
ing. Compiled by the Savings and Mort- 
gage Division of the American Bankers 
Association, 12 East 36th Street, New 
York 16 N. Y. Emphasizes the importance 
of servicing loans which is considered even 

More important than making loans. 
Booklet 


Costs and returns on farm mortgage 
lending by life insurance companies, 1945- 
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1947. R. J. Saulnier. New York: National 
Bureau of Economic Research, 1819 Broad- 
way. 1949. $1.00. A study of the costs 
incurred in the origination and servicing 
of farm mortgage loans by life insurance 
companies. 
Yield Tables 

Yield table for monthly mortgage loans. 
Boston, Mass. Financial Publishing Com- 
pany, 82 Brookline Ave. $1. A table that 
tells what a monthly payment mortgage 
will yield when it sells at a premium. 
Scope: 2% to 5% 5 to 50 years. 100 to 
110. 


MUSIC IN THE BANK 
Article 
Music benefits our bank in these nine 
im t ways. William H. Dodson, Jr. 
BANKERS MONTHLY. December, 1949. 
Pr... 


NATIONAL DEBT 
Booklet 

Our national debt and the national wel- 
fare. New York: Committee on Public 
Debt Policy, 26 Liberty St. 25c. A study 
of the present national debt, what we 
have to fear from its present size and 
what can and should be done about it. 


OPERATING: RATIOS 
Booklet 

Operating ratios of 184 out of 411 Ne- 
braska banks for the year 1948. Omaha, 
Nebr., Carl G. Swanson, Secretary, Ne- 
braska Bankers Association, 420 Farnam 
Building. The 1949 report of the Bank 
Management Committee gives such valu- 
able data as distribution of total assets, 
ratios,—capital to deposits, sources and 
disposition of earnings, dividends paid, 
rates of earnings on loans and securities, 

services charges, classes of loans. 


ORGANIZATIONAL PLANNING 
Article 
Chart your course. AUDITGRAM. 
December, 1949. P. 38. Explains the im- 
portance of constructing an organization 
chart for every bank. 


PERSONNEL 
Article 
Our high school helps train our future 
employees. S. R. Jones. BANKERS 
MONTHLY. December, 1949. P. 26. 
Book 
AMERICAN SOCIAL INSURANCE. 
Domenico Gagliardo. New York: Harper 
& Brothers. 1949. $5.00. A full-length 
description of social insurance programs in 


the United States today. Treats the 
problems of old age, unemployment and 
disability. Factual rather than theoretical. 
Booklet 

Personnel relations—the starting point 
of good public relations. New York: Cus- 
tomer and Public Relations Department, 
American Bankers Association, 12 East 
836th Street. This new booklet contains 
twenty-four pages graphically illustrated 
and is slanted for the use of the officers 
charged with personnel responsibilities in 
the medium sized and small bank. 


POST CARD CHECKS 
Article 
Post card checks in disfavor. BANK- 
ERS MONTHLY. December, 1949. P. 44. 


PREFABRICATED HOUSES 
Booklet 

Marketing prefabricated houses. William 
K. Wittausch. Boston, Mass. Harvard 
Business Review. Gallatin House, Sol- 
diers Field, Boston 63. Outlines the 
practical steps which the author feels to 
be necessary to secure a market for pre- 
fabricated houses large enough to make 
real mass production possible. 


PURCHASING PROCEDURE 
Booklet 

Bank purchasing procedure. New York: 
Bank Management Commission, American 
Bankers Association, 12 East 36th Street. 
This manual is divided into seven sections: 
Introduction, The Purchasing Officer, Pur- 
chasing Procedure, Inventory and Stock- 
room Control, Specific Supplies, Miscel- 
laneous Supplies, and Reference Material. 


BANK PERIODICALS 
Referred to This Month 


AUDITGRAM 


38 S. Dearborn St. 
Chicago 3, Ill. 


BANKERS MONTHLY 
536 South Clark St. 
Chicago 5, IIl. 

BURROUGHS CLEARING 


HOUSE 
Detroit 32, Mich. 


BANKING 


13 East 86th St. 
New York 16, N. Y. 








BANKING NOTES 





A. B. A. Commemorative Stamp 


Impressive ceremonies marked 
the official opening of the 75th An- 
niversary year of the American 
Bankers Association at Saratoga 
Springs, New York, on January 
3, 1950, where a program was 
held on the first day of issue of the 
A. B. A. commemorative stamp. 
The A. B. A. was organized at 
Saratoga Springs in 1875 when a 
group of 350 bankers from 32 
states met in convention to discuss 
the formation of a national or- 
ganization of bankers. 


Assets of National Banks 


The total assets of national 
banks on November 1, 1949, 
amounted to more than $88,000,- 
000,000 according to Comptroller 
of the Currency Preston Delano. 
The returns covered the 4,988 ac- 
tive national banks in the United 
States and possessions. The as- 
sets were $3,350,000,000 over the 
amount reported by the 4,993 na- 
tional banks as of June 30, 1949, 
the date of the previous call, and 
$300,000,000 more than reported 
by the 4,997 active banks as of 
December 31, 1948. 


John Beaty Retires 


Rand McNally & Co. announces 
the retirement of John Y. Beatty, 
well known and popular editor of 
Bankers Monthly. Mr. Beaty has 
served in this capacity for many 
years and plans to continue to con- 
tribute an article from time to time 
and to lend his sage advice while 
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enjoying at his leisure his pursuit 
of writing books and farming at 
his home, “Wee Thistlebrae Farm” 
in Crystai Lake, Illinois. 

J. H. Peters, who has been ap- 
pointed editor of Bankers Monthly, 
has had 24 years of practical bank- 
ing experience having served as 
president of the First National 
Bank in Loveland, Colorado, for 
the past eight years. Prior to that 
he was identified with the First 
National Bank of Independence, 
Missouri. 


National City Appointments 


At the regular meeting of the 
board of directors of The National 
City Bank of New York, held De- 
cember 20, James V. Bohen and 
Harvey S. Gerry were appointed 
vice-presidents. Both were assist- 
ant vice-presidents and have been 
with the bank for their entire busi- 
ness careers, Mr. Bohen having a 
service record of more than 33 
years and Mr. Gerry one of 20 
years. 


Wage-Hour Handbook 

Bankers looking for information 
about and help in applying to their 
institutions the 1949 amendments 
to the Federal Wage-Hour Act and 
the new regulations issued by the 
Wage-Hour Administrator there- 
under will receive from the Ameri- 
can Bankers Association its new 
“Wage-Hour Handbook for Banks” 
setting forth the provisions of these 
amendments and the provisions of 
the regulations as they apply to 
banks. 
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NEW .- completely revised 1949 edition! 


ENCYCLOPEDIA OF 
BANKING AND FINANCE 


By Glenn G. Munn 


Completely Revised By 
F. L. GARCIA 


Registered Investment Adviser, registered with the Securities 
and Exchange Commission under the Investment Advisers 
Act of 1940; member, New York Society of Security Ana- 
Ivsts; financial writer; author, “How to Analyze a Bank 
Statement”; 18 years of diversified experience in banking 
and security analysis and investment counsel. 


ERE, in one compact volume, 

is the gist of hundreds of books 
on every phase of banking and 
finance. In authoritative, quick 
reference form, it offers busy bank- 
ers and financial executives just 
the information they need to an- 
swer the questions that arise in 
their daily work. 

The book contains a tremendous 
amount of organized information: 
clear explanations of over 3,500 
subjects; resumes of banking laws: 
and discussions of every topic con- 
cerned with banking and finance. 


It answers hundreds of 
questions like these: 


What was the debt of the Federal 
Government for each year from 
1789? 

What is the difference between guar- 
anteed and preferred stock? 

At what times has the United 
States abandoned the gold stand- 
ard? 

How does deposit insurance work? 

What was the national income in 
any given year? 

Can a “stop” be placed on the trans- 
fer of a stock? 

How long does it take money to 


Completely Revised 

For vears this book has been the 
standard reference work in its field. 
In previous editions thousands of 
copies have been sold. This new 
edition discusses scores of new sub- 
jects. and elaborates or revises 
those which have already appeared. 

Convenient Arrangement 

The Eneyclopedia is arranged 
alphabetically by subject, thus 
providing an automatic index. 
Cross-referencing is widely em- 
ployed. The reader is therefore 
assured of having access to all 
phases of the subject—and in a 
ininimum of time. 

Everyone connected with bank- 
ing or finance will find this book 
an indispensable working tool. 


Mail This Handy Coupon Today 


ceeiiiehe | 


Bankers Publishing Company 
465 Main St., Cambridge 42, Mass. 


Send me a copy of Encyclopedia of Banking 
and Finance. If it meets with my approval 
IT will mail you $12.00 within five days. Other- 
wise I may return it within five days and pay 


double itself at 6 per cent com- nothing. 


pound interest? At 4 per cent? 
What are the advantages of issuing 
serial bonds? 


Are there any bonds totally exempt | Bank 


from both Federal and state taxes? 

Are any stocks on the New York 
Stock Exchange available in less 
than 100-share lots? 
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Hoar wi thoy bok t YOU a four Yeon fear now 


> 





There’s no better time than right now 
to sit back and think what you will 
see in your family’s eyes a few years 
from now. 

Whether they glow with happiness 
or turn aside with disappointment de- 
pends, to a very large extent, upon 
what you do now. 


So plan now for that home you plan 
to buy eventually ...set aside money 
now for his college education... plan 
now for the day you can retire. 





Your wife’s eyes: What will 
you read in hers when she asks 
whether you can afford that 
modest cottage that’s for sale? 


Your boy’s eyes: What will 
you see in his eyes the day he 
asks whether you can afford 
to send him to college? 


Your own eyes: What will 
the mirror tell you about them 
when it’s time to retire, and 


take things easier? 


Decide now to put part of your sal- 
ary week after week, year after year in 
U.S. Savings Bonds,‘so ‘that you will 
have the money for the important 
things you and your family want. 


Insure your future by signing up on 
the Payroll Savings Plan where you 
work, or the Bond-A-Month Plan where 
you have a checking account. Chances 
are you won’t miss the money now, but 
you certainly will a few short years from 
now if you haven’t got it!! 


Automatic Sting, iy sunt, Souing — US.GAVINGS BONDS 
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